











Vol. XIII JUNE, 1929 


Journal 
of the 
American Judicature 
Society 


To Promote the Efficient Administration of Justice 


CONTENTS 


Editorial—Judiciary Treated Like a Stepchild....................05. 
Problem of the Migratory Lawyer ................ 


Bar Association Ignored by Legislature.......... 





Judicial Council Movement Progresses — Michigan and Texas Adopt 
Acts—News from Other Legislatures ...........020e00s0005: 


Discuss Needs and Duties of Bench and Bar— Addresses at Washington 
Meeting of Judicature Society 


Why Blindfold Law Schoo! Students?—Need for More Schools to Follow 
Leaders in Giving Courses in Administration of Justice 


Opening Minds of Young Lawyers.............. 

Trial by Jury in Civil Cases—A Proposed Reform —By Robert T. Donley. . 
Should Court Advise Jury as to Facts........ .............. 

Ohio Tackles Justice Court Problem—By Prot. F. R. Aumann 

Bar Associations Need Journals.................... 

Two Guiding Principles for Lawyers......................0005. 


Names of New Judicature Society Members.......................4. 


Published Bi-Monthly From 357 East Chicago Ave., Chicago, III. 


Extra copies of the current number or of preceding numbers, ten cents. 
Postage extra. 




















THE AMERICAN JUDICATURE SOCIETY 


To Pruimote the Efficient Administration of Justice 
(Incorporated in 1913) 


President: CHARLES EvANS HUGHES 


Vice-Presidents : 








Moses H. Grossman, Cuester I. Lonc, THomas W. SHELTON, 


Harry A. Horizer, WALKER B. SPENCER 


Chairman of the Board: 
Executive Committee: 


Harry OLson 


Secretary-Treasurer : 
Anprew R. Suerrirr, Chairman; Haroitp J. CLarK, 


Hersert HARLEY 


CLARENCE N. Goopwin, STEPHEN Love, Paut O’DoNNELL, 
R. ALLAN STEPHENS, DEAN LAKE TRAXLER 


Alabama 
Tuomas C. McCLeLLan 
Henry Upson Sims 
Arizona 
Henry D. Ross 


Arkansas 
GeorceE B. Rose 


California 
HucH Henry Brown 
CHARLES S. CUSHING 
Harry A. HoLuzer 


Colorado 
Wicsur DeENious 
STANLEY T. WALLBANK 


Connecticut 
Watter F. Dopp 


Delaware 
Jos1AH MARVEL 


District of Columbia 
Georce C. SHINN 


Florida 
CuHarLes J. Morrow 


Georgia 
Rosert C. ALSTON 


Idaho 
Jess B. HAwLey 


Illinois 
Haroip J. CLARK 
HoMER COOPER 
Mrs. Jacop Baur 
CLarRENCE N. GOoopwIN 
Herspert HARLEY 
Aucustus R. Hatton 
Epwarp M. HIntTon 
SVEINBJORN JOHNSON 
ALBERT KOCOUREK 
STEPHEN LOvE 
Ropert W. MILLAR 
Amos C. MILLER 
Pau. O’DONNELL 
Harry OLson 
LessING ROSENTHAL 
ANDREW R. SHERRIFF 
R. ALLAN STEPHENS 
Epcar B. ToLtMANn 
DEAN LAKE TRAXLER 
Joun H. Wicmore 


Indiana 

HENRY B. WALKER 
Iowa 

Jesse A. MILLER 


Directors 


Kansas 
Cuestrr I. Lone 
Rozert STONE 


Kentucky 
Epmunp F. TRABUE 


Louisiana 
WaLkKer B. SPENCER 


Maine 
Rosert HALge 


Maryland 
WALTER W. Cook 
CuHartes F. HARLEY 


Massachusetts 
Rosert G. Dopce 
Roscozt Pounpb 
REGINALD HEBER SMITH 


Michigan 
Henry M. Bates 
Henry C. WALTERS 
ARTHUR WEBSTER 


Minnesota 

Morris B. MitTcHELL 
Mississippi 

AvaMm T. STOVALL 
Missouri 

CHARLES W. GERMAN 


Witiam G. HALE 
Guy A. THOMPSON 


Montana 
WALTER AITKEN 


Nebraska 
Rateo A. VAN OrspDEL 


Nevada 
Everett W. CHENEY 


New Hampshire 
Joun R. McLane 


New Jersey 
CuHartes L. Carrick 
Epwarp L. Katzensacn 


New York 
Jutrus Henry Conen 
Moses H. GrossMANn 
ADOLPH RODENBECK 
Sam B. WARNER 
Pup J. Wickser 


North Carolina 
A. B. ANDREWS 
James G. MERRIMON 


North Dakota 
A. W. CUPLER 


New Mexico 
CLARENCE M. Borts . 


Ohio 
ALFRED BETTMAN 
WaLtTerR L. [tory 
Georce B. Harris 


Oklahoma 
Epcar A. DEMEULES 
WALTER LYBRAND 


Oregon 
RicHARD W. MONTAGUE 


Pennsylvania 
Joun G. BUCHANAN 
Harry S. KNiGHT 
WrtuiAM Draper Lewis 
Wittram A. SCHNADER 


Rhode Island 
Frank L. HINCKLEY 


South Carolina 
Henry E. Davis 


South Dakota 
Joun H. VoorHEEs 


Tennessee 
JoHn A. CHAMBLISS 
WALTER CHANDLER 


Texas 
T. W. Davinson 
PALMER HvuTCHESON 
James W. McC.Lenpon 


Utah 
CuarLes R. HoLuIncswortH 


Vermont 

Georce M. Hocan 
Virginia 

S. S. P. PAtrerson 

THomas W. SHELTON 
Washington 

LorEN GRINSTEAD 

B. H. K1zer 

CuHarLes H. Paut 
West Virginia 

Davin C. Howarp 
Wisconsin 

Wiram E. FIsHer 

E. Ray Stevens 
Wyoming 

CiypeE M. Watts 

















JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 





Vor. XIII, No. 1 Hersert Harvey, Editor June, 1929 








Editorial Board 


Tuomas E, ATKINSON Wayne G. Cook Frank T. BogseEt 
CHartes E, Clark Ikon GREEN WALTER T. DUNMORE 
Wiuttram G. HALe Avsert J. Harno Smras A. Harris 
Cuartes M. HEPsuRN Epwarp W. Hinton C. W. LEarHart 
Wiu1aM H., Lioyp O. L. McCasKiLt Cuartes T. McCormick 
Rospert W. MIvar Justin MILLER : E. M. Morcan 

SamueEL R. RoSENEAUM A.FreD J. SCHWEPPF Ree W. Searsen 

FE. R. SUNDERLAND Georce J. THOMPSON tame We 

Henry W. BALLANTINE Crarke B. WHITTIER AURIE VS 

James P. MacBaIne RosweEtt MAGILt Sam B, Warner 





A Bi-Monthly Journal published by the American Judicature Society and sent free to 
any person interested in the Administration of Justice. The Society invites those specially 
interested to become members of the Corporation, paying annual dues of five dollars. 





Judiciary Treated Like a Stepchild 


The Massachusetts Bar Association has taken little interest in the move- 
ment looking to procedural regulation through rules of court, the reason 
being, we understand, that there has existed in that state a satisfactory co- 
operation between courts and legislature. The attitude of the bar, apparently, 
has been that of refraining from asking the legislature to confer rule-making 
powers on judges or on the judicial council, lest the opposition thereby en- 
gendered might be prejudicial to the present status. While admitting that 
the Massachusetts legislature has less of the faults aseribed to such bodies 
than many others, and that the annual sessions are convenient, it would appear 
nevertheless that it must now be looked upon not as an ally of judicial progress, 
but as a stumbling-block. For evidence of this we refer to an article in 
Massachusetts Law Quarterly for August, 1928, wherein Mr. Dunbar F. Car- 
penter presents a debit and credit account between the Judicial Council and 
the legislature. In three annual reports by the Council there were thirty-four 
draft bills. Ten of these have been enacted but several were of trifling import. 
To the time of the report twenty-four bills had not been honored by the 
legislature. 

This is a better record than might be made in many states, but, after all, 
it is just another instance of the heartbreaking struggle to get a legislature 
to do anything that is not of partisan value and that is opposed by a few 
interested members. If anybody says that we have no right to assume that 
the Judicial Council has more wisdom concerning the needs of the judicial 
institutions of Massachusetts than the legislature we are not embarrassed. 
It is clear that the Judicial Council knows more about its field than any 
legislative committee could ever learn, even if a committee could be made up 
with the high personnel of the Council, which is impossible. It is not that the 
proposals of the Judicial Council are unwise—inaction by the legislature afford- 
ing no evidence of that—but it is simply the fact that the power to make 
rules for the courts is in the hands of a body of men having too many other 
concerns, selfish and unselfish. The courts can always wait. There’s nobody 
in the courts who stands ready to crush the political life out of a legislator 
for opposition to a good measure, or for failure to act. Instead of power 
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to get service the friends of the courts have infinite patience to stand in line. 

We would not assume to advise as to policy in any state, or to criticize 
well meant theory, but it appears to be safer in most instances to start a good 
lively fight for the ultimate. solution of the entire problem, which is securing 
the rule-making authority for the courts. It would take no more effort, prob- 
ably, to win the big battle than to win a number of indecisive skirmishes, and 
the experience of standing together for a big principle is one of the best things 
a state bar association can have. Eventually it will win, but even the hu- 
mility of early defeats may be accounted a fountain of grace. 





Problem of the Migratory Lawyer 


Now that the movement for higher requirements for admission has made 
considerable progress it is timely to consider a phase of the problem that ap- 
pears to have been neglected. Throughout the country, on the theory of 
‘*eomity,’’ there is in operation a system of admitting lawyers already licensed 
to practice in another state. 

We may as well begin by confessing that such an arrangement is needed. 
It is quite inevitable that some lawyers will have valid reasons for changing 
their permanent residence from one state to another. Some will be admitted 
in a state as a matter of convenience, before they have made up their minds 
where they want to spend their lives. Others in mid-career will be invited to 
cross state lines as a matter of advancement. Some will be required to move 
to states in which their clients have developed business and litigation. Some 
will have to seek more favorable climate for themselves or their families. There 
will be many legitimate reasons for moving on the part of self-respecting 
lawyers. 

And it is unreasonable to require a lawyer of some years’ standing to 
pass such an examination as is adapted to test the learning of a novitiate. 
The student fresh from school has his knowledge nicely systematized, though 
he still has to learn how to employ it. After ten years of active practice he 
is in every way abler than when he passed the bar examination, but he could 
not survive such a test again without a prolonged and rather useless course 
of cramming. 





So it is reasonable, as well as necessary, to provide a special way for 
testing the experienced practitioner seeking admission from another state. 
The method obviously should be that of giving actual scrutiny to the record 
already made. This is by no means impossible. It can be done with far 
greater assurance of success than the testing of fledgling lawyers by a written 
examination. But it needs to be genuine investigation. 

We think that there never has been any proper administration in this 
field. Legislatures enacted laws in which a facile sympathy for the applicant 
outranked consideration for public policy. Aside from the oceasional nec- 
essary changing of residence on the part of respectable practitioners, we have 
always had a much larger drift of speculators, trying one state after another 
and virtually never discouraged by the application given to the principle of 
‘comity.’ 

A few years ago the American Bar Association took a step, at the behest 
of the California members, to reeord disbarments in all the states so that 
information would be available for examining boards. We do not know how 
the plan is working but it is certain that formerly disbarred lawyers, without 
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a change of name, have time and again been admitted in a new state. And 
a truly great number, if the facts could be tabulated, would be found to have 
benefited by lax laws and administration who lack virtually all qualifications 
for practicing law. 


It is already evident that states which raise their admission requirements 
to a level considerably above that of other states will attract lawyers from 
outside. If comity is construed to mean that an applicant from another state 
will be admitted without the regular examination providing the state he has 
practiced in has admission requirements equal to those in the state of applica- 


tion, nothing more is needed than the genuine serutiny of his record already 
referred to. 


But if comity is construed to mean that State A, being one of present 
high requirements, will let a migrating lawyer in on a mere certificate that he 
has practiced five years in State X, being one of low requirements, providing 
only that State X will be equally merciful in its treatment of applicants 
from State A, then the system will contribute to a host of evils, as it undoubtedly 
has for generations back. 





Free acceptance of a lawyer who has made good in another state will 
serve all needs fifty years hence, when presumably all states will have been 
on a high standard long enough to create an entire bar under the new regime, 
providing still there is genuine proof that the candidate has actually ‘‘made 
good.”’ 

One of the inherited defects of the office of lawyer is that admission has 
been so easy that the profession has always been overcrowded. It is to be hoped, 
therefore, that one of the benefits to come from the raising of admission re- 
quirements will be an easing up on the economic strain imposed upon the 
profession and especially upon its younger members. Now these young men 
who have qualified under the high requirements of State A, with five years 
of study, deserve protection against shrewd and unprincipled lawyers coming 
from states where the profession is overcrowded because of low requirements. 


Unless the principle of comity is permitted to embrace protection it may 
become a greater evil in the future than it has been in the past. In recent 
years the awakening of professional consciousness among the lawyers of Cali- 
fornia has led to analysis of the theory of comity. That bar has the strongest 
of reasons for protecting itself against a steady drift of lawyers attracted 
by climate, and having now been entrusted with the lawful power to make rules 
regarding admission it is likely to take the lead in a field too long overlooked. 


JUDICATURE SOCIETY INVITES CO-OPERATION 

The American Judicature Society is an agency for co-operation between 
all persons who are concerned with the problems of administering justice; all 
who realize the need for more effective methods and the attainment of results 
consonant with modern standards. . . . To every such person the Society 
offers opportunity for the highest form of public service. . . . The Journal 
of the Society is in the nature of an open forum; members are not asked to 
subscribe to any creed. . . . The Journal is sent free to all who are inter- 
ested, and for those who desire more than passive participation there is a vot- 
ing membership with dues of five dollars, and a sustaining membership for 
those who place a higher estimate on their responsibility. . . . More than 
all other sources the Journal affords timely, constructive material on the vari- 
ous phases of administering justice. 








Bar Association Ignored by Legislature 


Since writing an editorial concerning the 
apparent indifference felt by the Massachu- 
setts legislature toward bills drafted by the 
judicial council, the even worse situation of 
the Association of the Bar of the City of 
New York has been told. Presumably the 
New York legislature has more business to 
handle than that of Massachusetts, and has 
not as good organization or as able a per- 
sonnel; and a bar association is not presumed 
to exert as much moral influence upon a 
legislature as is a judicial council composed 
of the leading judges and lawyers of a state; 
and yet the discouraging conditions existing 
deserve comment. 

The New York Association’s committee on 
Law Reform has reported that of five bills 
introduced by it in 1926 but one was adopted; 
of six bills introduced in 1927 but one was 
adepted, and that all those introduced in the 
1928 session failed. These bills were drafted 
by a very competent committee comprising 
lawyers who probably could not be elected 
to the legislature if they were self-sacrificing 
enough to accept the office. They were ap- 
proved by the oldest and largest city bar 
association in the country, which has a mem- 
bership of about 4,000. They were on sub- 
jects necessarily technical and of great im- 
portance to the people of the state. 

In its latest report to the Association the 
committee presents the above discouraging 
facts, and suggests that to make progress in 
its work it appears to be necessary to employ 
an expert lobbyist. The editor of Law Notes, 
to which journal we are indebted for the 
information on which this article is based, 
expresses this opinion: 


As a practical matter, it is probable that the 
recommendation of the committee affords the 
readiest method of getting enacted these bills 
which fail to pass purely from inattention. But 
“legislative agents” are becoming a positive 
menace to our system of government and while 
nothing is to be feared from an agent of the 
bar association, the effect of participation by 
the bar in a system of such potential evil can- 
not be viewed with unmixed satisfaction. 


_Here we have a convincing account of the 
virtual impotence of bar association work. 
for the public welfare, when done under the 
best auspices. Doubtless it could be equalled 
by reports from many other states. Certainly 
in Illinois the Chicago Bar Association, the 
second largest city association, and the IIli- 
nois State _Bar Association, have had no 
marked success in many years. 

Research into the practical operation of 
laws and legal machinery is being undertaken 
in various quarters. It is suggested that a 
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considerable service would be rendered if an 
investigation were undertaken to see just what 
success has attended the efforts of voluntary 
and exclusive bar associations in legislative 
work throughout the country. Every state 
and large city bar association has committees 
whose work is vain unless it results in legis- 
lation. How much of the legislation affect- 
ing substantive law and the administration of 
justice has its origin in the patriotic endeavors 
of these several hundreds of leading lawyers 
of the various association committees? 

It is sometimes said that the principal rea- 
son for creating inclusive, official state bars, 
is to enforce discipline, but those who see a 
little farther ahead than three or four years 
realize that a stronger reason is in creating 
public confidence in professional sincerity and 
expertness so that the bar as a whole may 
acquit itself of its duty to the state. Lawyers 
are blamed because of defects in the law and 
their administration, but they cannot control 
their few representatives in the legislatures. 
Their perennial optimism is both inspiring and 
ludicrous. The picture, to employ a homely 
simile, is that of a dairy maid forever churn- 
ing buttermilk. 

The New York situation evokes further 
comment, for during the period covered by 
the report of the Law Committee of the As- 
socation of the Bar of the City of New York, 
the distinguished president of that Association 
was publicly opposing bar integration by stat- 
ute on the ground that to do so would be to 
put an end to the fine work being done by 
the legislative committees of the voluntary 
association. 

We should advise the experiment of em- 
ploying a lobbyist, and would urge also that 
he be assisted by one or more competent de- 
tectives. Either develop a practical method 
that proves effectual, or organize the state bar 
by statute, and see what it can do. “Un- 
mixed satisfaction” should be better than total 
dissatisfaction. 

Still later information is to the effect that 
of fifteen measures introduced in legislature 
for the Oklahoma State Bar Association not 
one has been enacted. This was told to that 
Association by Judge Harve Melton, at the 
1928 meeting, when he advocated rule-making 
power vested in a judicial council. 

In Delaware however, where the bar asso- 
ciation embraces virtually every practicing 
lawyer, and relations with the legislature are 
intimate, there was a record in two sessions 
of obtaining adoption of every bill submitted. 
In one session fifteen bills were adopted and 
all which were opposed by the Association 
failed. 











Judicial Council Movement Progresses 


Michigan and Texas Legislatures Enact Laws— Pennsylvania Act 
Vetoed—Self-Governing Bar Movement Shows Gain 
in Several States 


Michigan joins the group of states which 
have judicial councils by virtue of a recent 
act of legislature, which is so brief that we 
publish it below without abridgement. It is 
different from other such acts in making up a 
council of ten with only three judges. It 
gives representation to the law faculty of the 
University of Michigan, and provides for 
three lawyers, two laymen and the attorney 
general. 


Until this time Washington has been the 
only state having a judicial council which has 
also conferred the rule-making power on the 
Supreme Court. Michigan will also have this 
advantage on organization of its council. 
While the Michigan Supreme Court has had 
broad rule-making powers since the constitu- 
tion of 1850 was adopted it has been very 
moderate in the use of the power. It appears 
quite probable that with a council composed 
as this one will be there will be means for 
discussing procedural matters with the bar.so 
that the court, when recommendation is made 
for the adoption of rules in abrogation of 
statutory procedure, will be able to foresee 
the attitude of the bar to the proposed rules. 


Text of Michigan Act 


Section 1. There is hereby created a judicial 
council to be known as the judicial council of 
Michigan, for the continuous study of the organ- 
ization, rules and methods of procedure and 
practice of the judicial system of the state, the 
work accomplished and the results produced by 
that system and its various parts. The clerks of 
the various courts, and other officials thereof, 
shall make to the council such reports, from 
time to time, as the council may prescribe. 


Section 2. The said judicial council of Michi- 
gan shall be composed of a justice of the 
supreme court, who shall be the presiding officer 
of said council; a judge of the circuit court in 
the state; one judge of the probate court in the 
state; two laymen; one member of the faculty of 
the law school of the University of Michigan; 
the attorney general or one of his assistants; 
three members of the bar of the state; all to be 
appointed by the governor. Three members shall 
be appointed to said council whose terms of 
office shall be for a period of two years, three 
members for a period of four years and three 
members for a period of six years and all 
appointments made thereafter shall be for a term 
of six years, except, that in the case of a vacancy 
the appointment shall be made to fill the unex- 
pired term. 

Section 3. The judicial council of Michigan 
shall propose to the supreme court such changes 
in the practice and procedure of the state as it 
shall deem expedient. It shall also file with the 


governor an annual report of its proceedings and 
recommendations and the results’ thereof, 
together with such proposals for legislation as it 
may deem necessary for making the administra- 
tion of justice more effective. 


Situation in Texas 


The Texas legislature also passed a judicial 
council bill, there being little opposition 
thereto. Before the governor signed the bill, 
however, the point was raised that it might 
conflict with a decision of the Supreme Court 
reported in 113 Tex. 367. Since a special 
session of the legislature was to be convened 
at an early date, and the governor’s signature 
would give the measure immediate effect, he 
withheld his approval, thus allowing ninety 
days during which it might be amended. The 
decision referred to was made in a case in 
which an act purporting to require justices 
of the Supreme Court to designate trial judges 
to hold court in other districts than their own 
was held invalid because of the constitutional 
limitation upon the powers of the court. 

The bill passed recently creates a council 
of twenty-seven members. Two are of the 
Supreme Court, nine are chief justices of the 
Circuit Courts of Appeal, nine are presiding 
judges of the administrative judicial districts, 
two are chairmen of committees of the legis- 
lature on civil jurisprudence, four are practic- 
ing lawyers and one is a member of the state 
law school faculty. 


The bill confers power to require reports 
and to delegate power to committees. Direc- 
tions are given under eight heads, one being 
to “study and make suggestions regarding ad- 
mission to the bar, the conduct of attorneys 
admitted to practice, and disbarment, and to 
file such suggestions and the recommendations 
thereon with the Supreme Court and the 
governor.” 


[Later] At the special session of the legis- 
lature a bill was enacted, and has been ap- 
proved by the governor, which meets the diffi- 
culty presented by the decision. It provides 
that the members of the council who are 
judges or committee chairmen are ex officio 
members, and service on their part shall be 
optional. But any such official member who 
accepts membership is vested with all the 
powers and privileges of a member. The 
compulsory element is thus omitted. The 
members not judges are to be appointed by 
the governor, two of the seven lawyer mem- 
bers being chosen by him from a list of eight 
lawyers to be submitted by the State Bar 
Association. 
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Reports from Other States 


The importance of the administrative side 
of the judicial function was first recognized 
in legislation when, in 1921, the Conference 
of Senior Circuit Judges was created by the 
Congress. Massachusetts created a judicial 
council in 1924 and in this article we record 
the action of the fourteenth state in this field. 
The subject was quite fully reviewed in this 
Journal for October, 1928. The next number 
of the Journal will endeavor to present in- 
formation concerning the personnel and opera- 
tion of all judicial councils. It is interesting 
to observe that the movement is not sectional, 
having progressed in the East, the Far West, 
the North, the South and in Central States. 
The states are: Massachusetts, Connecticut, 
Rhode Island, Virginia, North Carolina, Ken- 
tucky, Ohio, Michigan, North Dakota, Kansas, 
Texas, Washington, Oregon and California. 

That there will be a number of accessions 
before long is extremely probable. In Min- 
nesota a bill sponsored by the State Bar Asso- 
ciation and approved by the Supreme Court 
justices and the District Court judges passed 
the house this year with a vote of 86 to 7. 
There was little opposition in evidence and 
the bill would doubtless have succeeded but 
for a last hour jam in the senate. The press 
of the state gave strong support. 

Mr. Charles L. Carrick, chairman of the 
New Jersey State Bar committee, reports the 
failure of their bill this year. Better success 
is hoped for in a session to be held next 
winter. 

Mr. Walter Chandler, reporting on the fate 
of the Tennessee State Bar Association’s 
legislative effort this year, says that the 
judicial council bill was reported favorably in 
both chambers but did not reach a vote. This 
is not taken as more than a temporary halt. 
There may be an extra session and this may 
permit of adoption of the bill without serious 
delay. 

Senator Hollingsworth reports that his 
judicial council bill in the Utah legislature 
failed of passage but served to educate the 
bench and bar on the subject. “Like any 
other subject this new legislation comes as the 
result of an educational campaign.” 

An encouraging factor in this movement is 
that in some instances judicial council bills 
are sponsored directly by chairmen of judici- 


ary committees. This was the case recently 
in Pennsylvania. The bill was passed but was 
vetoed by Governor Fisher on two grounds; 
that there was no appropriation, and that the 
judges of the state, following a conference 
last year, formed a voluntary judicial council. 


Bar Organization Movement 

This year sees no addition to the list of 
states having a unitary bar by virtue of legis- 
lation. But the movement is gaining ad- 
herents steadily, or rather with accelerated 
motion due to the profound influence of Cali- 
fornia’s brilliant success in its first year of 
operation under the self-governing bar act. 

In Arizona a bill similar to the California 
law was approved recently by the senate but 
failed in the lower house. Our informant 
says: “Most of the bar of the state are in 
favor of this measure. Perhaps the reason 
that it failed to pass the lower house was 
because it was not backed by the bar with 
sufficient energy.” 

The effort in Montana failed owing to a 
vote in the house with an adverse majority of 
fifteen. “The opposition was not over-scrupu- 
lous and made many misrepresentations of 
fact in order to influence lay members’ votes 
against the measure. Our major mis- 
take was in delaying too long after the com- 
mencement of the session to have the bill 
introduced. Two years hence we will try to 
avoid that and other mistakes and in the mean- 
time try to ‘spread the gospel.’” And, it may 
be added, two years will give great scope to 
the inspiring news which radiates from Cali- 
fornia. 

In Utah Senator Hollingsworth’s self-gov- 
erning bar bill came desperately close to suc- 
cess. It passed the senate without difficulty 
but was among the last day measures on the 
house calendar and failed by only four votes. 
Its sponsor says: “There were eleven absent 
and I feel certain that if some of the ab- 
sentees had been present the four necessary 
votes could have been obtained.” A bill pre- 
scribing qualifications for admission to prac- 
tice was unfortunately lost because it was too 
late, when the inclusive bar bill was defeated, 
to get action. In Utah the legislature has 
raised the standards for doctors, dentists, 
veterinarians, chiropodists, barbers and _ so 
forth, but in thirty years has not added a 
word to the statutes respecting attorneys. 





The Law School’s Full Duty 


Now I can conceive that a law school has not done its whole duty when 
it has turned out well trained men to enter into the practice of their profes- 
sion. If that is all there is to do, why should a university maintain a law 
school under its roof? Lawyers have a work to do in bar associations and in 
legislatures and as citizens in urging and promoting and explaining measures 
that will make our administration of justice in the next generation more 
effective than it was in the last. But I do not believe that law schools will 
have done their full duty unless they have turned out men trained and dis- 
posed to take up that work.—Roscoe Pound. 











Discuss Needs and Duties of Bench and Bar 


Meeting of Judicature Society Held in Conjunction with Law Institute 
Affords Opportunity for Presentation of Inspiring 


Through the courtesy of the American 
Law Institute the Judicature Society was 
enabled to have a dinner and meeting on the 
evening of May 9, in Washington. The 
Institute has held its annual meetings for 
several years in the capitol city during the 
early part of May, and has attracted a large 
attendance to its sessions. The meeting was 
presided over by the Hon. Chester I. Long, a 
vice-president of the Society; the speakers 
were William Draper Lewis, Director of the 
Law Institute, Mr. Alfred Bettman, and Mr. 
Gurney E. Newlin, president of the Ameri- 
can Bar Association. There were 197 in 
attendance. 

By way of introduction to the programme 
Senator Long pointed out that the three 
speakers of the evening represented three 
great organizations representative of the 
bench and bar of the country; President 
Newlin being the present aggressive head of 
the American Bar Association, the largest 
organization of lawyers in the world and one 
having a wider range of activities than any 
other; Director Lewis being the manager, 
and one of the original proponents, of the 
American Law Institute; while Mr. Bettman, 
a director, especially represented the Ameri- 
can Judicature Society. The mutual inter- 
ests and other correlations of these national 
bodies and their interlocking memberships 
were referred to by the chairman in a grace- 
ful and convincing manner. 

Director Lewis explained briefly the his- 
tory and purposes of the American Law 
Institute, telling how the organization had 
come into existence in response to dissatis- 
faction with the increasing diversity of law 
as laid down by the courts of fifty indepen- 
dent jurisdictions in the United States. To 
preserve what we may call our American 
common law from becoming a_ bewildering 
diversity of state laws, a movement was nec- 
essary to work toward unification. The only 
precedent lay in the efforts to make certain 
statutory laws uniform through the National 
Conference on Uniform State Laws; but the 
field of law confined to decisions was seen to 
be so vastly greater than the field for uni- 
form statutes that it appeared to be a stag- 
gering proposal. As Mr. Root said at the 
initial meeting of the Institute, there was no 
sovereign power to determine for the Ameri- 
can people what rules of law should prevail 
uniformly throughout the states, and hence if 
our body of “unwritten” law was to be uni- 
fied and preserved it would have to be by cre- 
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Facts and Principles. 


ating a text so capably worded as to com- 
mand the allegiance of bench and bar. 

There had been previously proposals for 
“classification and restatement,’ but no plan 
for work other than on a commercial basis, 
and by a small group. With assurance of a 
subsidy of over one million dollars to be 
given by the Carnegie Corporation, Mr. Root 
and Director Lewis were able to plan and 
create an organization calculated to perform 
this unprecedented work in the best manner 
possible in our generation. 

Mr. Lewis briefly told of the progress of 
the work and said that a number of the most 
important subjects of restatement would be 
completed in a few years, and that, while the 
appropriation would be exhausted in 1932, 
the Institute had to assume that money would 
be obtainable after that time to permit of a 
completion of the immense labor. 


Mr. Alfred Bettman 

Mr. Bettman’s subject was “The Law and 
the Judges,” under which he grouped all the 
needs of the judiciary in order to modernize 
courts and procedure. Just as there is a 
difference between abstract truth and reality, 
as observed from day to day, said the 
speaker, there is a difference between the law 
as an abstract rule and its application to con- 
crete cases. The law as stated in codes and 
decisions may be called the abstract truth; 
whereas the law that in daily life affects our 
persons and our purses is the law as adminis- 
tered by the judges. And so a judge may 
misconceive the law applicable to a case, and 
the law as it exists above and beyond any 
personality, does not avail the litigant. And 
there may be such delay in obtaining a rem- 
edy in the courts that the victor in the con- 
test does not in fact obtain the benefits 
implied in the LAW, but suffers from the 
consequences of modes of administration. 


We are therefore beginning to realize in Amer- 
ica that no matter what the degree of quality 
with which the principles of law may be stated or 
with which legislation may be framed, the actual 
quality of the law in its effects, in the perform- 
ance of its function, is more dependent upon the 
quality and methods of its administration, and 
that the emphasis in research and in reform 
should now come to be upon administration. 


There is no escape from the dependence of the 
quality of the administration upon quality of the 
administrator. No perfection in the stating or 
the re-stating of the law and no perfecting of the 
written codes of rules and procedure can produce 
satisfactory results except through qualified and 
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efficient administration. This is especially true of 
the trial courts, the municipal courts and the 
local courts of first instance. 


Continuing, the speaker declared that “We 
have had too long a hang-over of the Jack- 
sonian political principles of popular election 
of judges, short terms, rotation in office and 
meager salaries.” The training required for 
the administration of justice in our modern, 
complex, urbanized civilization is no longer 
consonant with principles which derive from 
rural and simpler conditions of a century 
ago. The judicial department of a populous 
urban community or of a populous industrial 
state must have specialization of talents and 
functions, and competent executive direction. 
This calls for the unification of the state 
court system and control of the executive, or 
administrative work by a judicial council 
representative of the various trial and appel- 
late branches. 


Nor was the importance of procedure over- 
looked. Mr. Bettman dealt with this subject 
substantially as follows: 


Judges Need Power 


No extensive system can work efficiently with- 
out rules of procedure. These rules of proce- 
dure must needs be sufficiently diversified and 
sufficiently elastic to respond to the diversification 
in the types of work or business which the organ- 
ism must perform, and to changing conditions. 
No rigid modes of procedure based on past con- 
ditions and a uniformity of conditions which has 
departed from this earth can produce efficiency. 
Those who are operating the system are in the 
best position to know how the existing rules are 
working and wherein they need change. It is a 
fundamental principle of politics and of social 
ethics that responsibility is co-extensive with 
power and with opportunity. 


Judges cannot be called upon to shoulder the 
responsibility for the effective administration of 
the law unless they be given the opportunity and 
the power over the rules of procedure which will 
enable them to make administration responsive to 
needs. This means that, subject only to constitu- 
tional principles and perhaps broad legislative 
statements of fundamental protection of the indi- 
vidual, judges should have the power to deter- 
mine, formulate, amend and apply the rules and 
modes of procedure. Whether this power shall 
be lodged in the supreme court of a state or in a 
judicial council composed of judges of all the 
different types of courts in the state or in a judi- 
cial council composed partly of judges and partly 
of practicing lawyers, are details still open for 
discussion. But like every other organism or 
instrumentality for the conduct of affairs, that 
organ or instrumentality which performs the 
essential and highly important function of 
administering the law must have the power to 
adopt rules for the rendition of its service. 

We rightly have a great concern for the law as 
an abstraction, but to labor over its rules and 
neglect the conditions of its application to human 
eens and human beings is a vain and foolish 

ing, 





Mr. Gurney E. Newlin 


President Newlin’s address, entitled 
“Responsibility with Power,’ very appropri- 
ately gave consideration to the duties and 
responsibility of the bar in respect to promot- 
ing justice. Probably never before has any 
president of the American Bar Association 
dealt with a more imminent and concrete 
subject matter, implying as it does the great 
question of professional integrity, so recently 
brought to public attention in certain large 
cities, and relating also to the lawyer’s inter- 
est in and duty toward reform in judicial 
administration. And certainly never before 
has any such difficult and delicate subject 
been discussed in a more factual and fearless 
manner. 

Beginning with a quotation from Charles 
Evans Hughes, who had just arrived in 
Europe to take his place in the World Court, 
to the effect that the lawyer is first and 
essentially a minister of justice, Mr. Newlin 
said that the public does not concede that the 
bar has discharged its responsibility. The 
one great reason for this is that the bar has 
never until recently, in any state, possessed 
needed powers. The rules for admission to 
practice law have been determined by legisla- 
tures. Nor has the bar had adequate means 
for discipline. The bar has had no control 
over its members. Generally speaking disci- 
pline has been possible only after a crime has 
been committed. Many kinds of conduct 
improper in a minister of justice have not 
been subject to control by any authority, and 
these in the aggregate are of incalculable 
importance. 

Here the speaker briefly described the situ- 
ation in a state where the bar has acquired 
control over all of its members, taking his 
own state of California as the best illustra- 
tion. By authority of statute the lawyers of 
California elect a governing board, eleven 
members being chosen from as many con- 
gressional districts, and the rest at large. 
Under the act this Board adopted, subject to 
the supreme court’s approval, a code of sev- 
enteen rules of conduct, which rules are vir- 
tually the standards set up in the American 
Bar Association Canons of Ethics, with pen- 
alties attached, constituting for the bar its 
equivalent of the Ten Commandments. 

The disciplinary power of the governors, 
said the speaker, is not arbitrary or supreme, 
but is subject to the power of the supreme 
court as to the justice of every case. The 
legislature still determines causes for disbar- 
ment. The State Bar provides the working 
machinery for investigating complaints and 
passing upon them with every judicial princi- 
ple of deliberation and justice. Perhaps the 
most significant feature lies in the power of 
the Bar, through its governors and commit- 
tees, to investigate conduct alleged to be 
improper, which does not call for disbarment, 
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but which merits reprimand or suspension. 
These penalties the Bar can impose after a 
full trial and defense, hedged about by every 
protection that is needed to insure justice. 


Self-government in Action 


A report made on the first eleven months 
of the new State Bar shows that 850 com- 
plaints were investigated; the first step was 
to refer a complaint to an examiner in the 
county where it arose; the next was a report 
to the administrative committee, which dis- 
missed the complaint, or recommended disci- 
pline of some kind. This committee reported 
the case finally to the Board of Governors, 
which in turn studied the record, heard argu- 
ments, and fixed or approved a penalty if 
appropriate. Finally there was a reference 
to the Supreme Court for approval, modifica- 
tion or disapproval, and only at this stage did 
publicity attach. 

In the first eleven months 275 complaints 
were dismissed, in 20 cases there were repri- 
mands delivered at stated meetings of the 
Board, in 12 cases there were suspensions for 
a period of one year or less, and in 27 cases 
there were disbarments. In 132 cases trial 
resulted in dismissals; 385 cases were pend- 
ing when the report was made. 


Continuing, President Newlin said that it 
is obvious that most of this disciplinary work 
would not have been done without the new 
machinery. It could not have been otherwise 
done with equal precision. It is already 
apparent that the bar of California is 
impressed with a new and different spirit— 
that its members have a new and vivid appre- 
ciation of their obligations. Over 2,000 


members have voluntarily taken their places 
in half a dozen sections, all but one being 
devoted to some phase of administering jus- 
tice. Meetings of sections are held through- 
out the state. Of those invited to serve on 
the administrative, or disciplinary commit- 
tees, 875 complied, and three declined. 
Attendance at meetings and compliance with 
the requests of the Board of Governors 
stands at 98 per cent of a perfect record. As 
a concluding sentence to this stirring report 
of the work of a real state bar President 
Newlin said: “We must adjust ourselves to 
meet needs hardly realized but fifteen years 
ago; we must really in our hearts feel that 
we are truly doing our duty as ministers of 
justice.” 


Concerning the Society 


The Chairman closed the session with a 
timely reference to the American Judicature 
Society as a body that welcomes the support 
of every judge and lawyer, that exists to 
serve the bar associations of the country as 
they struggle toward a more successful exe- 
cution of their public duties. “It has no mil- 
lion dollar fund, nor does it require a million 
dollars, because its work must be done in a 
manner entirely different from that of the 
American Law Institute. But it needs means 
for performing its unique function. And 
upon the success of. the bench and bar in cre- 
ating better modes for administering justice, 
in promoting higher standards of admission, 
in enforcing standards of ethics, in securing 
the highest talent for judicial service, 
depends finally the success of the Law Insti- 
tute in harmonizing and preserving the com- 
mon law.” 


Why Blindfold Law School Students? 


Most Graduates Have No Opportunity to Learn About the Administration 
of Justice as a Function of Bench and Bar —Dean Hale 
Describes Course. 


A large number of excellent law schools 
are improving their facilities and methods 
with the intention of graduating students 
who will be able to render satisfactory serv- 
ice to clients. The ideal of legal education 
in these schools comprises a four year college 
course with especial attention to subjects 
which fit a student for the study of law, and 
then at least three years of intensive drill in 
the law. There is even an attempt in some 
schools to attract students to eminently prac- 
tical courses, such as searching records in 
various public offices and assisting in legal 
aid work. 

And yet the flower of this system—the 
graduates who are sought by the largest law 
offices—as well as those who approach prac- 
tice in old-fashioned ways, are very likely to 


remain ignorant of certain vastly important 
matters until they have been in the profes- 
sion for a number of years. In their years 
of study they have never been led to suspect 
that the bar, which they hope to enter, is not 
a powerful, co-ordinated body, quite on a par 
with the bars of other countries. It has 
never been suggested to them that our ordi- 
nary state judicial system needs direction, 
co-ordination, record-keeping. They do not 
hear criticism concerning the modes of 
choosing judges in large cities. In fact noth- 
ing is done by the schools (with a few excep- 
tions) to inform students that there has been 
intense dissatisfaction with the modes of pro- 
cedure which they study so religiously, or 
with the much more important factors in 
judicial administration, concerning which 
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there is no teaching whatsoever. 
itably learn from outside sources of the 
breakdown of criminal law administration 
throughout the country, but they do not learn 
from their teachers the facts inherent in our 
bar and judicial structure which contribute to 
this deplorable condition. 

The fact seems to be that the law schools 
have as yet hardly reacted at all to the great 
movement for better justice which during the 
past ten or fifteen years has enlisted the sym- 
pathies and the efforts of such leaders as 
Chief Justice Taft, Elihu Root, John H. 
Wigmore, Charles E. Hughes, Roscoe Pound, 
Thomas W. Shelton, and literally hundreds 
whose work has been confined mostly to their 
own states. And this despite the fact that 
law teachers themselves have accepted the 
major steps in reform to a larger percentage 
than any other element in the profession, 
unless perhaps the judges. 

Most law school teachers realize the need 
for modernizing the administration of justice 
and agree better than practitioners as to pro- 
posed steps. But they appear not to realize 
that they have an opportunity to advance the 
movement tremendously by presenting simple 
facts to their classes. They should know 
that it is more than an opportunity, for they 
owe a duty to the young men who pay tuition 
to prepare them for a conscious participation 
in the matters that really most concern their 
profession. Of course there is great resist- 
ance to additions to the curriculum. A real- 
istic understanding of bar _ responsibilities 
may not enable a graduate to serve a client 
any better or earn any better living in the 
first few years of practice. Teachers also 
should have a sensible distrust of propa- 
ganda, in view of the false moves which have 
originated outside the legal profession. 


They inev- 


Unfair to Students 


The result then is that the graduates of the 
most costly, elaborate and time-consuming 
legal education ever offered leave school 
knowing practically nothing concerning a 
movement well under way which is destined 
to affect them professionally and individually 
in coming years more than anything now 
conceivable. Those who emerge from this 
state of ignorance are likely to take ten or 
fifteen ‘years to get an understanding of the 
big factors in administering justice which 
could be presented, by an informed instruc- 
tor, in a few hours. A good many never 
emerge, because they become so extremely 
valuable for certain special kinds of work, 
that they are never given time to get their 
blinders off and survey realities on the larger 
scale. 

The matters they should know are so sim- 
ple and understandable that they could well 
be taught in the first year, and then the 
understanding so created would illuminate 
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various courses which must come later. The 
time given to legal ethics—which, as taught 
is of doubtful value—would inform stu- 
dents concerning the only practical methods 
for inculcating and enforcing good morals 
among lawyers, and a great deal more of 
interest and consequence. 

This realistic preparation for the law is 
naturally less important in Alabama, Idaho, 
California and other states where the bar has 
self-governing powers because men admitted 
to practice in those states are admitted as full 
members of a responsible organization which 
has machinery for performing its peculiar 
functions and duties as a department. 


‘This article however, is not intended to be 
a lament for past or present shortcomings, 
but rather to report a few encouraging facts. 
Courses of the kind we wish have been 
offered in several schools and it seems likely 
now that there will be less ground for com- 
plaint in the near future. It may not be 
many years before most of the better law 
schools will require all students to acquire 
the needed information. Students having 
such an advantage will be prepared to render 
a service to bar organizations early in their 
careers. ‘here will be no danger that youth- 
ful exuberance will inspire unwise remedies 
for defects in the administration of justice. 


We do not know what professor or what 
school was first to pioneer in this field. 
While dean of the Oregon College of Law 
Professor William G. Hale gave such a 
course several years ago. Professor Clarke 
B. Whittier has been expounding better judi- 
cial administration at Leland Stanford for 
several years. In his advanced course in 
comparative procedure at the University of 
Michigan Professor Sunderland has embod- 
ied matters larger than procedure itself. For 
the past two years Professor Walter I’. Dodd 
has given a course on the administration of 
justice intended to cover the whole field. 
Indebtedness is acknowledged to Professor 
Dodd for much of the information here 
recorded. North Carolina University Law 
School has announced a course on the admin- 
istration of justice to be conducted by the 
faculty as a whole, during the coming year. 
Plans for similar work have been under con- 
sideration at the Universities of Illinois, 
Michigan and Minnesota. For more than 
fifteen years students taking the course in 
contemporary legislation in Northwestern 
Law School have kept abreast of information 
concerning court organization, judicial selec- 
tion and bar integration, as well as various 
improvements in civil and criminal proce- 
dyre. 

The Law School of the University of South- 
ern California, under the guidance of Dean 
Justin Miller, has adopted an interesting alter- 
native, looking to these same ends, by or- 
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ganizing the student body on the plan of a 
self-governing bar association. 

One of the reasons assigned for not creat- 
ing such courses has been the lack of conven- 
ient sources. It would seem that this defect 
is now supplied through the publication of 
Prof. W. F. Willoughby’s “Principles of 
Judicial Administration,’ which covers the 
entire field in one volume. It will prove to 
be the long sought standard work on this 
subject, invaluable to teachers and students 
of law and political science and of great 
interest to all progressive lawyers. 

Probably the first instance of a law school 
requiring every student to learn about judi- 
cial administration came recently at the Law 
School of Washington University (St. 
Louis), of which Professor William G. Hale 
is now dean. Dean Hale has kindly written 
concerning this course, as follows: 


A Law School Course in the Administration 
of Justice 

The public has a right to look to the legal 
profession for a two-fold service. Individ- 
ually lawyers are under a duty to serve their 
clients efficiently in the conduct of their 
affairs and in the procurement of justice 
under existing law and machinery for its 
administration. But quite as great, if not 
greater, is their duty both individually to 
their clients and collectively to the public to 
improve the law and its administration. <A 
wider recognition of this second responsibil- 
ity is much needed. There is a constant and 
urgent demand for the adaptation of the sub- 
stantive law to a changing social and eco- 
nomic order. But more especially the people 
are impatient of the costs and delays and 
intricacies in the field of law administration, 
and justly so. Business men are ever on the 
alert for new and improved methods of 
transacting business. Large industrial inter- 
ests have their experimental laboratories and 
their efficiency engineers. It is the duty of 
such employees to expedite production and 
distribution, to affect economies in time and 
space, to make two, or perchance ten, auto- 
mobiles where one was made before, to cut 
down from thirty days or more required to 
turn out a paint job on an automobile to one 
hour, which marks recent accomplishments. 
Now let us contrast the attitude of the law- 
yer toward that part of the client’s business 
which is under his control. In some places, 
in too many, indeed, it requires two years to 
get a case through the trial court, and 
another two years through an appellate 
court. If the client complains (and he is not 
only complaining but revolting) the lawyer 
will say: “Well it takes that long. I am 
doing the best I can.” And he may be doing 
the best he can according to his abilities with 
existing legal machinery and methods of 
operating it. But does he feel no responsibil- 
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ity to aid in the development of new devices 
that will reduce that time (shall we say) to 
oye or two months? Ninety-nine per cent of 
the cases settled by arbitration in the motion 
picture business, according to the reports of 
two or three years ago, were disposed of in 
thirty days. 

It need scarcely be said that this indict- 
ment does not run against the whole legal 
profession. There are notable exceptions. 
Bar associations seek these larger ends, albeit 
feebly in many instances and without active 
or sympathetic support from more than a 
small part of the membership. The Ameri- 
can Law Institute was called into being by 
constructive impulses. The American Judi- 
cature Society has been waging a valiant 
fight to attain the larger aims of the profes- 
sion. The recently organized United States 
Federation of Justice is preparing to con- 
tribute to progress in the administration of 
the law in all its branches. But these move- 
ments all require additional leaders and espe- 
cially added support from the rank and file of 
the profession. Every lawyer should be 
made to feel his responsibility as an efficiency 
legal engineer in the administration of jus- 
tice. 

Lawyers as Efficiency Engineers 


Now the task of preparing men not alone 
to meet efficiently the duty of client care-tak- 
ing from day to day, but also to render a lar- 
ger and even more important constructive 
service, rests upon the instrumentalities of 
legal education, namely, the law schools. In 
setting up a course under this very compre- 
hensive title, the Administration of Justice, I 
do not mean to imply that other courses do 
not in some important ways point to the goal 
which I have here described. But they do 
leave much undone toward the development 
in the new generation of lawyers of a larger 
point of view and in acquainting them with 
methods of attack upon the problem of legal 
betterment. 

No attempt will be made here to more than 
sketch the course, as given in the School of 
Law of Washington University in its broad 
outlines. It is built around i.e idea that 
improvements in the administration of the 
law will come (1) through an improved per- 
sonnel, and (2) through an improved 
machinery, and that the latter will be secured 
in turn through the former. Hence the logi- 
eal beginning is to study ways and means of 
securing a better personnel. This involves a 
study of legal education and admission to the 
bar, of the selection of the judiciary, and of 
professional ethics. The contributions of the 
distinguished Chief Jistice of the Supreme 
Court of the United States to the improve- 
ment of the functioning of the federal courts 
is a striking example of what one individual, 
conscious of his power and responsibilities, 
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can do in the field of law administration. 
Second, a profession selected with reference 
to its intellectual and moral qualifications 
must build up a machinery through which it 
can attain its larger ends; hence a study of 
bar organization, judicial organization, court 
organization. This should be followed by a 
consideration of further particular ways in 
which the profession has been attempting to 
discharge its public duties, namely, the judi- 
cial council movement, crime surveys and 
other practical researches, legal aid, commer- 
cial arbitration, the work of the American 
Law Institute, and of the commissioners on 
Uniform State Laws, and specific procedural 
reforms, such as declaratory judgments, sum- 
mary judgments and jury reforms. These 
latter topics may be extended to quite any 
length, depending upon the time to be allotted 


to the course and the inclinations of the 
instructor. 

The objective is to arouse some zeal for 
these larger tasks that are ours as individual 
lawyers and as a profession, to familiarize 
the developing lawyers with some of the typ- 
ical problems which mark those tasks, and to 
learn something of the technique for effec- 
tive action. Seminar courses in a few insti- 
tutions contribute definitely to these ends. 
However, it is believed that this more com- 
prehensive course, required of all seniors, 
will in no way interfere with the greater 
thoroughness of such seminars, and will fill a 
real gap in the field of legal education in its 
wider, but none the less vital, aspects. 

William G. Hale, 
School of Law, Washington University, St. 
Louis. 


Opening Minds of Young Lawyers 


Students Hear of Problems in Respect to Administration of Justice 
From Progressive Jurist—A New Kind of Address to Novitiates. 


Most reforms look to youth for their 
advancement, if they do not indeed have 
their origin among youths. But it is a con- 
spicuous fact that the great leaders of judi- 
cial reform are always men middle aged or 
older. Young lawyers are timid, not only as 
to taking a stand concerning defects in the 
law and its administration, but also in attach- 
ing themselves to bar movements or even to 
professional associations. 


This is in part due to the intense struggle 
which the young lawyer has to make to 
adjust himself to his work, but probably is 
due more to the reverence for old wisdom 
unavoidably absorbed by law students. And 
it owes something also to the fact that law 
students rarely hear any opinions concerning 
their vocation except those traditional 
addresses which laud the law and its minis- 
ters and deprecate the idea that change is 
needed. 


So far as such addresses are concerned, it 
may be said that the time has come for 
debunking professional oratory. Law _ stu- 
dents are pretty tough-minded young men. 
They can stand it to hear plain truths. 
There was a time, it is admitted, when few 
proposals concerning the improvement of law 


and justice were current that deserved the- 


approval of bar leaders. A great service is 
rendered when bogus reforms are opposed. 


But we have arrived at a time when there 
is a substantial body of reform principles and 
proposals which receive the endorsement of a 
great majority of the most respected and able 
members of the bar. In the formulation of 
these proposals we find as leaders and vigor- 
ous proponents such men as Chief Justice 


Taft, Elihu Root, Charles E. Hughes, Roscoe 
Pound, John H. Wigmore, and other distin- 
guished lawyers and judges whose names 
could not be contained on several pages of 
this Journal. 


So we-say that it is timely to give the 
young men about to enter the profession the 
benefit of information about a great pro- 
gramme for the orientation of the law 
toward new conditions. Students deserve to 
have this information lest they find them- 
selves ignorant as to matters of great per- 
sonal concern. 


At the University of Michigan Law School 
there was recently a refreshing example of 
an address which appraised the student mind 
as worthy of participating in the great prob- 
lems that confront the bar of our times. 
Doubtless most of our readers have heard of 
the Lawyers’ Club, the name given to a very 
large, costly and complete building which is 
located on the campus of the University of 
Michigan. It serves as living quarters and a 
social center for law students and also prac- 
ticing lawyers who have occasion to visit 
Ann Arbor in order to use the university law 
library and files of supreme court briefs. It 
is part of a law quadrangle which is soon to 
have also a new library building and a new 
school building, all of which will make it the 
most complete institution for teaching law 
that has ever been planned. 


One of the uses of the Lawyers’ Club is to 
bring students into contact with judges and 
practicing lawyers. At a recent anniversary 


dinner the students listened to an address by 
the Hon. Arthur Webster, of the Circuit 
Judge Webster did 


Court sitting in Detroit. 
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not fail to point out the great place which the 
bench and bar has filled in our country, but 
with that gambit he proceeded to a considera- 
tion of the problems of administering justice 
which of late have been so much in the public 
mind, and particularly those existing in large 
cities. The more salient paragraphs of his 
address only are quoted. 


Judge Arthur Webster 


There has been a distinct cleavage in our 
ranks. Not many years ago the lawyer was 
equally at home in the court or in the business 
office. Today the business lawyer is so closely 
identified with industry that he is ill at ease in a 
court room. But in the ranks of business he is 
exercising a dominating influence. He is direct- 
ing the policies of many corporations. He is the 
key to the trust company movement which is 
doing a vast amount of law business in an organ- 
ized way. In a word, the business lawyer, in 
touch with modern movements, is progressive 
and up-to-date. 

But we must never lose sight of the fact that a 
lawyer’s profession, in the last analysis, is 
grounded upon the court system. In organized 
society disputes arise which must be referred to 
some tribunal with power to settle them. This 
tribunal must command the confidence and 
respect of society. And the legal profession, as 
an integral part of this system, is bound by self- 
interest and by duty as well, to see that respect 
for this court system is maintained. 

In almost every center of population in the 
United States the court dockets are in a chronic 
state of arrears. The attention of the press has 
been focused upon this condition, and from 
every quarter arises a demand for a more busi- 
ness-like administration. 

Courts today in large centers can only explain 
their existence as Topsy did, “I jest growed.” 
Almost without exception there has been no 
attempt to properly organize these courts. First 
there was one judge, and then as_ business 
increased, two, and then a dozen judges, with 
equal powers, trying to function as one court 
system. The wonder is that such an independent 
collection of judges could function at all; and it 
speaks volumes for the tact and common sense of 
those chosen to judicial position. 

These loosely organized courts are working 
under rules of procedure and practice that have 
not greatly changed in half a century. Loosely 
organized, with such antiquated methods, is it 
any wonder that business interests are complain- 
ing of the court’s delays, are turning in disgust 
from the courts, and organizing their own tri- 
bunals for the adjustment of their disputes? 

The problem of congestion found in the courts 
of our populous centers is one which calls for 
the best thought of the best minds of the legal 
profession. The business lawyers in particular, 
who have gotten away from court practice, owe 
a duty to the profession at large to give us the 
benefit of their combined business and legal 
experience. 


Conservatism Sometimes Blunders 


The legal profession as a whole must put its 
own house in order. It must approach the ques- 
tions presented with an open mind, but in a truly 


progressive spirit. It will not do to declare a 
belief in mere abstractions. Every lawyer will 
unhesitatingly pronounced himself in favor of 
simplified practice, in favor of a more business- 
like administration of the courts. Every lawyer 
will claim to be a progressive. These are mere 
generalities. Now apply the acid test. Put 
before your body of lawyers a dozen concrete 
proposals for changes in the system, and you will 
be lucky if you can find a single suggested 
improvement upon which a majority can agree. 

The very conservatism of our training makes 
us instinctively object to any change. It was this 
conservatism which led the majority of the Eng- 
lish bench and bar to array itself continuously 
against the reform movement in that country—a 
movement which prevailed in spite of this oppo- 
sition. Attempts at law reforms in our own 
country in the past have usually met with strong 
opposition from the body of the legal profession. 

It has seemed to me that the mere suggestion 
of a concrete reform produces an immediate 
reaction upon the mind of the average lawyer 
which leads him to conjure up all manner of the- 
oretical objections. And the judges are not 
exempt—as witness the recent action of a major- 
ity of our own Detroit judges in opposing the 
business-like proposal to have a permanent exec- 
utive head of the Circuit Court. 

I sometimes feel that the conservative instinct 
of our average lawyer or judge is almost as 
strongly developed as was the conservatism of 
the Royal College of Bavarian Doctors some- 
thing like a century ago. The first railway line 
was in process of building in Germany when the 
Royal College of Bavarian Doctors presented 
their protest in written form, saying: 

“Travel in carriages drawn by a locomotive 
ought to be forbidden in the interest of public 
health. The rapid movement cannot fail to pro- 
duce among the passengers the mental affection 
known as delirium furiosum. Even if travelers 
are willing to incur the risk, the government 
should at least protect the public. A_ single 
glance at a locomotive passing rapidly is suff- 
cient to cause the same cerebral derangement ; 
consequently it is absolutely necessary to build a 
fence ten feet in height on each side of the rail- 
way.” 

Those old railway trains probably attained the 
terrific speed of twenty to twenty-five miles an 
hour ! 

What a ridiculous spectacle those learned doc- 
tors made of themselves! Had they been con- 
tent to make their diagnosis after a thorough 
trial of the new system of travel, no such fool- 
ish protest would ever have been put in writing. 

And so with proposals made to improve the 
efficiency of our court system. If the critics 
would only give the proposals a fair trial, most 
of their theoretical objections would vanish into 
thin air. 

We cannot close our eyes to the fact, that in 
congested centers our court system is breaking 
down under the strain to which it is subjected; 
that public attention is directed to its short-com- 
ings. Sooner or later the new industrial leader 
will be called upon to put our house in order 
unless we of the legal profession prove ourselves 
worthy of the task. 

Remember that this new leader has been accus- 
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tomed to bringing about efficiency by junking 
obsolete machinery. 

If we approach our task doubtful, hesitant, 
conjuring up imaginary objections to each con- 
crete suggestion for an improvement, then we 
are doomed to failure before we begin. 

We must approach the task realizing that no 
half-hearted efforts at improvement will be 
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acceptable. We must approach the task willing 
to test new methods which are offered, not scoff 
at them. 

A crisis confronts our judicial system. The 
necd of the hour is a progressive bench and bar 
—men who have set their faces toward the new 
day. 


Trial by Jury in Civil Cases—A Proposed 
Reform 


Rosert T. 


In these hectic days we hear much 
of reform. On every side lawyers es- 
pecially are beset by zealous individuals 
or organizations proclaiming that their 
particular innovation in the legal or 
social scheme will remedy the most con- 
spicuous evil of society. In the turmoil 
surrounding these multitudinous con- 
tentions discrimination is necessary, for 
we cannot change the face of civiliza- 
tion in a day especially by solemnly 
passing ill-considered laws. Nor, in- 
deed, has it ever been demonstrated, al- 
though not infrequently argued, that if 
such a result were attainable, it would 
be desirable. At best, we cannot do 
more than correct some of the most 
obvious evils of the existing order. 

It is perhaps a work of supereroga- 
tion to argue that the most outstanding 
reforms confronting lawyers are those 
involving procedural matters in the trial 
of civil cases. So far as the substantive 
law is concerned there is no wide- 
spread complaint; it is the practical ap- 
plication of the substantive principles 
in order to render justice between plain- 
tiff and defendant that gives rise to in- 
justices. 

For example, consider the jury system 
particularly as applied to the trial of 
civil cases. Lawyers have come by a 
mystical heritage to regard that form 
of procedure with an awe and reverence 
far out of proportion to its usefulness. 
They jump with alacrity to its defense 

*This article was written for, and pub- 
lished in, the West Virginia Law Quarterly, 
published by the College of Law of West 
Virginia University, at Morgantown. 


tMember of the Monongalia County Bar, 
West Virginia. 
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and such phrases as ‘‘the safeguard of 
our ancient liberties’’ roll from un- 
familiar tongues, and Magna Charta is 
murmured dimly. 

But the din of the reformers, both lay 
and professional, grows in volume, and 
though falling upon stubborn ears, is 
penetrating the sound-proof halls of the 
lawyers. Intelligent men, wearied of 
the delay, expense and seeming imbe- 
cility of the accepted form of jury trial, 
are demanding of lawyers that certain 
evils in the system be eliminated. The 
problems are not new, but they are 
nevertheless problems, and as such they 
have been the subject of comment by 
leading members of the bar the nation 
over. In our own state, Mr. Kemble 
White, as recently as October, 1927, in 
an address before the West Virginia 
Bar Association,’ said: 

“As yet this association has not formu- 
lated any policy respecting two important 
agencies in the administration of justice, 
namely, the common law jury and the 
office of Justice of the Peace. rae 
is beyond our thought that the jury sys- 
tem should be abolished, but it is cer- 
tainly to be desired that as an agency to 
enforce property rights it should be so 
constituted that justice may be adminis- 


tered promptly, effectively and without 
prohibitive expense.” 


Four Faults of Jury System 

What are the charges against the 
present system of trial by jury? They 
are numerous, but the ones here under 
discussion may be summarized generally 
as (1) the risk of error in giving gen- 
eral instructions to the jury; (2) as a 
result of (1), the frequent reversal of 


1Report of W. Va. Bar Association, 43rd 
Annual Meeting, 1927, p. 135, at 137. 
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eases by the Supreme Court, with the 
resultant delay and expense of one or 
two new trials; (3) the inserutability 
of the general verdict for the reason 
that no one can say how the jury 
reached its conclusions; (4) as a result 
of (3) the determination of the rights 
of parties on substantially a compromise 
basis with little regard to the weight 
of evidence. 

Of these evils, which must be admitted 
by an impartial observer, two factors 
appear as the underlying causes. 
namely, general instructions and the 
general verdict. Some patient analyst 
has shown, by an examination of cases 
decided by appellate courts, that the 
most prolific cause of reversal of cases 
is that of erroneous instruction to the 
jury. Lawyers know that in the ma- 
jority of instances the ‘‘errors’’ are of 
so technical a nature as to be hardly 
understandable. In discussing general 
instructions to the jury, Professor Ed- 
son R. Sunderland, a recognized au- 
thority upon the law of procedure, has 
said that :? 
wa" while the jury can contribute 
nothing of value so far as the law is con- 
cerned, it has infinite capacity for mis- 
chief, for twelve men can easily misun- 
derstand more law in a minute than the 
judge can explain in an hour. Indeed, 
can anything be more fatuous than the 
expectation that the law which the judge 
so carefully, learnedly and _ laboriously 
expounds to the laymen in the jury box 
will become operative in their minds in 
its true form? The instructions 
upon the law given by the court to the 
jury are an effort to give, in the space of 
a few minutes, a legal education to twelve 
laymen upon the branch of law involved 
in the case. Law cannot be taught in any 
such way. As to this element, accord- 


ingly, the general verdict is almost neces- 
sarily a failure,”’ 


Plainly, such pronouncements are not 
academic theorizing for every lawyer 
who has seen justice fail because of a 
technical error in an instruction must 
recognize that Professor Sunderland 
is dealing with deadly fact. He has 
likewise said of the general verdict that 
‘the peculiarity of the general verdict 
is the merger into a single indivisible 


_2Sunderland, “Verdicts, General and Spe- 
cial,” 29 Yale Law Jour. 253, at 259. 
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residuum of all matters, however num- 
erous, whether of law or fact.”* 
Public Entitled to Reasonable Answer 

Of course if a system of trial whereby 
uncomprehended rules of law and un- 
knowable mental processes of twelve 
men, compounded together into a ver- 
diet incapable of synthesis, is the high- 
est type of justice to which judicial 
procedure can attain, no more need be 
said. But intelligent laymen and law- 
yers* are erying out that such methods 
and results are not justifiable and that 
better procedure ean be evolved. Law- 
yers, as a class, are prone to believe in 
the fundamental perfection of whatever 
procedure they are called upon to ad- 
minister, but the average citizen may 
inquire in this wise: 

If erroneous instructions to the jury 
are the most frequent eause of error, 
injustice, and prolonged litigation, why 
not abolish such instructions altogether ? 

If jurymen reach their verdicts hap- 
hazardly, or in such a way that no one, 
even the parties concerned, can tell how 
they were arrived at, why not abolish 
general verdicts altogether ? 

Now, it is submitted that the aver- 
age citizen has the right to ask such 
questions, since he is the party most 
affected by the existing defects in the 
system. And he has a right to insist. 
upon a reasonable answer; one that will 
satisfy not juridical theory or legal 
casuistry, but common sense. Assuming 
that the reasonableness of the questions 
which our hypothetical man in the street 
has asked is undisputed, we are con- 
fronted with the problems of answering 
them. Can general instructions and 
general verdicts legally be abolished? 
If so, what shall be substituted in lieu 
thereof? Will the substitute cure the 
existing defects? Even so, what are the 
possibilities of creating new and greater 
evils than those proposed to be elimin- 
ated? It is with some hesitation and 
with great deference that the writer 
submits his view of the answers to these 
troublesome matters. 

2Ibid., pp. 258-259. 


4Robert R. Elder, “Trial by Jury: 
Passing?” Harper’s Mag., April, 1928, p. 


Is It 
570. 
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“New Development in Jury Trial” 


(1) Can general instructions and 
general verdicts be legally abolished? 
The Constitution of West Virginia ex- 
pressly preserves the right of trial by 
jury in civil cases where the amount in 
controversy is over $20.00, unless 
waived by the parties. 


amendatory stroke; but that such a re- 
sult would be desirable is, in the words 
of Mr. White, perhaps, ‘‘beyond our 
thought.’’ True, advanced thinkers are 
predicting the ultimate destruction of 
the common-law jury, and their argu- 
ments are singularly convincing.’ What 
must be considered here is whether by 
act of the legislature general instruc- 
tions and general verdicts can be elim- 
inated. As long as the essential sub- 
stance of the jury system is preserved: 
that the jury shall hear the evidence as 
admitted by the Court; that they shall 
determine the weight of evidence and 
credibility of witnesses; that from the 
evidence they shall determine the ulti- 
mate facts in the case; and assess 
damages to the party entitled thereto 
under such facts and the law, no 
valid reason is perceived nor can a rea- 
sonable one be imagined why the change 
cannot be accomplished by legislative 
enactment. The next step in the prob- 
lem is the creation of a modified form 
of jury trial, preserving its essentials, 
and yet taking away the most objection- 
able features. The burden of this paper 
will therefore be the presentation of 
a proposal to that end. The writer lays 
no claim to originality in this; nor does 
he offer the agreeable stimulation of 
newness and innovation never before 
attempted. The states of Texas, Wis- 
consin, and North Carolina now have 
trials by means of special interroga- 
tories to the jury, at the option of the 
parties or on the court’s own motion. 
Professor Leon Green ealls it a ‘‘new 
development in jury trial.’’ He has 
made a thorough analysis of the pro- 
cedure in these three states and his 
conclusions are set forth in the Decem- 
ber, 1927, issue of the American Bar 


Certainly the © 
entire system could be wiped out by an 


Association Journal. In our own state, 
Mr. Thomas H. S. Curd made a similar 
proposal.?’ The writer was impressed 
by the advantages of such a system, and 
in collaboration with Mr. Curd and with 
the very helpful advice of Honorable 
James W. McClendon, Chief Justice of 
the Court of Civil Appeals, Third Dis- 
trict, Texas, has drafted the following 
statute. The method followed was to 
make an analysis of the statutes of the 
three states referred to, and select from 
each the most advantageous provisions. 
Most of the decisions of these states con- 
struing such statutes were likewise ex- 
amined with a view to determining what 
portions of the statutes had been under 
construction and definition, so that dis- 
puted matters and ambiguities might 
be made clear in drafting a new form 
of enactment. The statute so evolved is 
therefore a composite of the similar 
statutes of Texas, Wisconsin and North 
Carolina, as illumined by judicial con- 
struction. It is offered to the members 
of the bar of West Virginia as a definite 
starting point in reaching the goal of a 
better, simpler, more useful form of 
trial by jury in civil cases. 


IV 


An Act PRrovipING FOR A COMPREHENSIVE 
SYSTEM OF JUDICIAL PROCEDURE IN THE 
TRIAL BY JuRY oF Civit Actions at Law 
AND ABOLISHING GENERAL INSTRUCTIONS TO 
Juries AND GENERAL VERDICTS OF JURIES, 
AND SUBSTITUTING IN LizEU THEREOF TRIAL 
BY ANSWERS OF THE JURY TO SPECIAL 
INTERROGATORIES 


Be It Enacted by the Legislature of West 
Virginia: 
I 


PURPOSE OF THIS Act 


Sec. 1. The purpose of this act is 
hereby declared to be as follows: To 


5Ibid., pp. 570-580. Note particularly his 
criticism of the “special verdict,” p. 578, 
characterizing the form of questions as “a 
great stumbling block.” 

6“The question of the constitutionality of 
any particular modification of the law as to 
trial by jury resolves itself into a question 
of what requirements are fundamental and 
what are unessential, a question which is 
necessarily, in the last analysis, one of 
degree. The question, it is submitted, should 
be approached in a spirit of open-mindedness, 
of readiness to accept any changes which do 
not impair the fundamentals of trial by jury. 
It is a question of substance, not of form” 

Scott, “Trial by Jury and the Reform of 
Procedure,” 31 Harv. Law Rev. 669 
. Cf. Walker v. Southern Pac. R. R., 
165 U. S. 593, 596 (1897). 





733 W. Va. Law Quar. 298. 
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eliminate delay and confusion in the trial 
by jury of civil actions at law; to 
decrease the probability of error arising 
out of general instructions to juries; to 
enable juries more efficiently and accu- 
rately to determine the material facts in 
issue between the parties in any case; to 
insure that juries shall be confined to the 
finding of facts only, and the court to the 
application of the law to the facts as thus 
found; and to decrease delay and expense 
caused by reversal of cases by the appel- 
late court made necessary by erroneous 
general instructions to juries. 


II 


DEFINITIONS 

Sec, 2. The words used in this act 
shall be given their ordinary meaning 
and usage, subject to the exceptions here- 
inafter defined. 

Sec. 3. A special interrogatory is a 
question submitted to a jury in writing, 
admitting of a direct answer, and which 
calls upon the jury to determine some 
issue of fact between the parties. 

Sec. 4. A main issue of fact*® is a mate- 
rial question of fact affirmed by one party 
and denied by the other, arising upon the 
pleadings and which must be proved by 
the party affirming it as a necessary part 
of his cause of action or of his defense, 
unless by some presumption or principle 
of law the burden shifts. 


III 


ForM, PREPARATION AND SUBMISSION 

Sec. 5. Upon the trial by jury of all 
civil actions at law, the attorneys for the 
respective parties shall, before argument 
to the jury, prepare and submit to the 
trial court special interrogatories in writ- 
ing. 

Sec. 6. The said special interrogator- 
ies shall embrace the main issue or issues 
of fact raised by the pleadings and sup- 
ported by any appreciable evidence in the 
case. 
evidence” is 
Without 


(This ‘appreciable 
inserted to avoid confusion, 


8See Texas City Transp. Co. v. Winters, 222 
S. W. 540 (Tex., 1920), wherein the Court, by 
McClendon, J., says: 

“By the expression ‘issues of fact’ is not 
meant the various controverted specific facts 
which may enter into the main issues of fact, 
but only the independent ultimate facts 
which go to make up plaintiff’s cause of 
action and defendant’s ground of defense. If 
such ultimate issues of fact are fairly pre- 
sented, the mode of presenting them by the 
trial court will not be reviewed, even upon 
timely objection, in the absence of correct 
special issues tendered by the objecting 
party, unless there is affirmative error in the 
issue submitted by the Court.” 

See also Baxter v. Chicago, etce., Ry. Co., 
104 Wis. 307, 80 N. W. 644 (1899), where 
Court, by Marshall, J., said: 

“A failure to distinguish between such 
facts (material issues of fact raised by the 
Pleadings) and the numerous evidentiary cir- 
cumstances which may be the subjects of 
controversy on the evidence and are relied 
upon to establish the ultimate facts upon 
which the case turns, often leads to unjust 
criticism of a special verdict.” 





it, the language could be construed to 

require submission of an issue although 

there was a failure of proof to sus- 
tain it.) 

Sec. 7. Each issue shall be submitted 
distinctly and separately in a single spe- 
cial interrogatory, and shall be answered 
by the jury separately in writing. 

Sec. 8. So far as possible, such inter- 
rogatories shall not be leading in form 
and shall admit of a direct answer. But 
no case shall be reversed for the reason 
than an intelligent juror might be able to 
infer from the form of such interrogatory, 
the outcome of the jury’s answer thereto 
upon the rights of the parties. 

(The last sentence is deemed advis- 
able, following the holding of the court 
-- Banderob v. Wisconsin, 113 N. W. 

38.) 

Sec. 9. All main issues of fact upon 
which the law and the evidence in any 
particular case raise a jury question and 
which are necessary to a determination of 
the rights of the parties, and arising upon 
the pleadings, and supported by the evi- 
dence, must be submitted to the jury by 
such interrogatories. Such issues which 
under the law and the evidence are ques- 
tions for the court need not be submitted 
to the jury. 

Sec. 10. Failure to submit an issue 
shall not be deemed a ground of reversal 
of the judgment by the appellate court 
unless its submission was requested by 
the party complaining of such omission 
by tendering to the trial court an inter- 
rogatory in writing, covering the same in 
proper form. 

(This provision is so worded that 
counsel cannot verbally request an 
interrogatory at the last moment, and 
then take advantage of their omission 
to have the case reversed.) 


Sec. 11. In event that counsel for the 
respective parties cannot agree upon the 
material issues to be submitted, or upon 
the form of interrogatory embracing the 
same, the trial court shall thereupon set- 
tle the issues by preparing interrogator- 
ies covering such issues as counsel are 
unable to agree upon. Either party may 
object to the action of the court in so 
doing, and save an exception thereon; but 
the action of the court shall not consti- 
tute reversible error unless the rights of 
the complaining party have been clearly 
prejudiced. 

(This provision is in accordance with 
what Mr. Chief Justice Stacy, of the 
North Carolina Supreme Court, states 
is the practice in that jurisdiction. 
Some confusion might arise here, as 
any “objection” might be construed as 
a “‘disagreement,’’ with the result that 
the trial court would have all of the 
labor of preparing the interrogatories, 
Perhaps this section would be better 


omitted.) 
Sec. 12. In submitting special inter- 
rogatories, the trial court may, upon 


request of either party, in writing, or on 


19 
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the court’s own motion, submit in writ- 
ing such explanations and definitions of 
legal or technical terms as shall be neces- 
sary to enable the jury to pass upon and 
properly render correct answers to, the 
issues of fact embraced in said interroga- 
tories.9 

Sec. 13. The trial court may also 
instruct the jury upon the burden of 
proof, the measure of damages, the law 
relating to the credibility of witnesses, 
and the legal effect of writings introduced 
in evidence. But this provision shall not 
authorize the trial court to deliver a gen- 
eral charge or instructions to the jury, 
nor to comment upon the weight of the 
evidence. 

Sec. 14. Any special interrogatory pre- 
pared by counsel for either or any of the 
parties, if leading in form, or if involving 
the determination of more than one main 
issue of fact, or if embraced in another 
interrogatory previously submitted, or if 
otherwise objectionable as likely to con- 
fuse or mislead the jury, shall be refused 
or modified by the trial court; to which 
either party may object and save an 
exception thereon. But if not objection- 
able, the court shall submit such inter- 
a in the form prepared by coun- 
sel, 

Sec. 15, In all cases, the trial court 
shall endorse upon each _ interrogatory 
“Refused,” ‘‘Given,” ‘‘Refused as Modi- 
fied,” or “Given as Modified,’ according 
to the action taken thereon. Any modifi- 
cation so made shall be distinctly noted 
on such interrogatory. In all cases, in 
addition to the foregoing endorsement, 
the judge of said court shall place his ini- 
tials thereunder. 

Sec. 16. Such given, refused, or modi- 
fied interrogatories, when objected to by 
counsel and so endorsed as above pro- 
vided, shall constitute a bill of exceptions 
and the action of the trial court thereon 
shall be reviewable upon writ of error, 
certiorari, or other proper mode of appel- 
late review, or petitions therefor, by the 
appellate court in the same manner and 
to the same effect as if set forth in a spe- 
cial bill of exceptions. It shall be con- 
clusively presumed that the party request- 
ing any said interrogatory which was 
refused or modified, or refused or given 
as modified, and excepting thereto, pre- 
sented the same to the trial court at the 
proper time, excepted to such refusal or 
modification, and that all the require- 
ments of law have been observed. 

Sec. 17. Special interrogatories shall 
be submitted to the jury in substantially 
the following form:10 

“A. B. vs. C, D. 

“Gentlemen of the Jury, you are 
instructed to return in writing your 
answers to the following questions, as 
you may believe or not believe them to be 
established by a preponderance of the 
evidence: 

“Question 1 . . 


(Answer Yes or 
| rr 


(and so on). 


(Here the court may insert proper 
explanations and definitions authorized 
by Sections 12 and 13.) (At the con- 
clusion thereof the following shall be 
appended, to be signed by the foreman 
of the jury:) 

“We, the jury, upon the facts in this 
case as found by us in answer to the 
above interrogatories, if the law be for 
the plaintiff then we find for the plaintiff 
and assess his damages in the sum of 
; but if the law be for the 
defendant, then we find for the defendant 
(and assess his damages at $.......... ; 
in any case involving a set-off).”’ 

(This proposed form of verdict is 
inserted chiefly to avoid error, and also 
in an effort to make the statute definite 
in detail. It is perhaps unnecessary and 
possibly undesirable. ) 


Sec. 18. Upon the return of the 
answers of the jury to said interrogator- 
ies the Court shall receive the same, if 
proper, and render judgment thereon, 
But if such answers are contrary to the 
preponderance of the evidence, the Court 
shall disregard the same and render judg- 
ment for the party entitled thereto as a 
matter of law. 


(The problem is presented in Henne 
& Mayer v. Moultrie, 77 S. W. 607. 
There the court holds that the trial 
court “has no power to enter judgment 
upon facts well-pleaded and undisput- 
ably proved, unless the issue presented 
and proved has been found by the ver- 
dict in favor of the party for whom 
judgment is rendered.” But, further 
holds that ‘‘the Court of Civil Appeals, 
upon reversing judgments of the trial 
courts, may enter final judgment when 
it appears from the evidence in the rec- 
ord that one party, as a matter of law, 
is entitled to such judgment, the evi- 
dence being of such conclusive nature 
that the trial court, in the performance 
of its duty, should have directed a 
judgment in favor of that party.” 
. . . “In a proper case the judge may 
direct the verdict, but he cannot disre- 
gard a verdict properly returned, and 
give such judgment as the party is 


eee ee Genesee 


9Cf. Owens v. Navarro County Levee Imp. 
Dist., 115 Tex. 263, 280 S. W. 532 (1926). “It 
is only when it is necessary to enable the 
jury to properly pass upon and render a ver- 
dict on the issues submitted that the court is 
by statute required to submit explanations in 
regard to special issues.” 

See also Carter v. Haynes, 269 $. W. 216 
(Tex., 1925); and Westchester Fire Ins. Co. v. 
Dickey, 246 S. W. 730 (Tex., 1923). 

10In Baxter v. Chicago, etc., Ry. Co., supra, 
note 8, the Court also said: “The issues of 
fact raised by the pleadings are to be passed 
upon by the jury. The legal conclusion to be 
drawn from such findings is to be referred to 
the court with an additional conclusion by 
the jury, express or implied, that if the court 
should be of the opinion, upon the whole 
case, as found, that plaintiff has a good cause 
of action, they find for the plaintiff, other- 
wise for the defendant.” It was therefore 


thought advisable to incorporate this holding 
of the court expressly, instead of leaving the 
matter for interpretation or implication. 
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entitled to upon the 

dence.”’ 

Such a construction is due to the 
peculiar wording of the Texas statute. 
Judge McClendon is strongly in favor 
of giving the trial court the power to 
disregard a verdict and to enter judg- 
ment for the party “entitled thereto as 
a matter of law.’’!1) 

Sec. 19, Such special interrogatories, 
with the answers of the jury thereto, and 
the explanations of the court as hereinbe- 
fore authorized, when returned by the 
jury and signed by the foreman, and 
received by the court, shall be and consti- 
tute a part of the record of the case and 
shall be entered by the clerk in the law 
order book, and shall be reviewable upon 
writ of error, certiorari, or other proper 
mode of appellate review, or petitions for 
the same, without the necessity of a spe- 
cial bill of exceptions. 

Sec. 20. The jury must agree unani- 
mously upon its answers to each and all 
of the special interrogatories submitted to 
it. If such unanimous agreement cannot 
be reached no judgment shall be ren- 
dered, nor any answers received, but the 
trial court shall dismiss the jury and 
order a new trial. 

Sec. 21. The provisions of this act 
shall not prevent either party from mov- 
ing to strike out the evidence of the other 
party and to direct a verdict; and if both 
parties so move to strike out and direct, 
such motions shall not be a waiver of 
trial by the jury as to either of the par- 
ties. This act shall not prevent either 
party from demurring to the evidence, or 
from making any proper motion which 
heretofore might have been made but for 
this act. (See 294 S. W. 331.) 

Sec. 22. The jury, in actions founded 
on contract or actions on bonds condi- 
tioned for the payment of money, as pro- 
vided by Ch. 131, Secs. 14 and 16 of 
Barnes’ Code of 1923, shall assess dam- 
ages to the party entitled thereto, includ- 
ing principal and interest to the date of 
the jury’s finding on the interrogatories. 

Sec. 23. The jury shall assess damages 
to the party entitled thereto, as provided 
in Sec. 17, in all actions of assumpsit, 
debt, covenant; on motions for judgment 
where the pleadings are made up and 


undisputed evi- 


11See also Kistler v. Latham, 255 S. W. 983 
(Tex., 1923), in which there was an issue as 
to whether there had been a parol modifica- 
tion of a _ written contract. The Court 
thought the evidence inadmissible but never- 
theless submitted to the jury an interroga- 
tory upon the question of whether there had 
been such modification. Trial court entered 
judgment non obstante veredicto, the Court 
of Civil Appeals held such evidence to be 
admissible and reversed the trial court; then 
the Supreme Court finally agreed with the 
trial court and reversed the Court of Civil 
Appeals. Had it not been for the submission 
of the issue to the jury, judgment could not 
have been entered, and the case would have 
been sent back for a new trial. This is one 
illustration of the utility of this form of pro- 
cedure. (The writer is indebted to Judge 
McClendon for calling his attention to this 
case.) 


trial* by jury is not waived; and likewise 
the jury shall assess all damages in all 
actions of trespass or trespass on the case 
wherein pecuniary damages are _ permit- 
ted; or upon writ of inquiry; or in any 
case wherein the Court has directed a 
verdict for either party; or on demurrer 
to the evidence. 

Sec. 24. In any action not requiring 
the assessment of pecuniary damages, the 
jury shall return the same form of ver- 
dict provided in Sec, 17, omitting how- 
ever, the assessment of damages. 

(This section is perhaps unnecessary, 
but is intended to cover actions of 
detinue, unlawful entry and detainer, 
and ejectment. ) 


JUDGMENT IN SupreMe Court or APPEALS 


Sec. 25. Upon writ of error, certiorari, 
or other proper mode of appellate review, 
any incidental or subordinate issues of 
fact not submitted and not requested, in 
the lower court, shall be deemed a waiver 
of trial by the jury, pro tanto, and any 
such issue shall be conclusively presumed 
to be found by the trial court in such 
manner as to support the judgment, pro- 
vided there is any appreciable amount of 
competent evidence to sustain such pre- 
sumed finding on said omitted issues, 

Sec. 26. The provisions of Sec. 25 
shall not extend to the main issues of fact 
as defined in this act, and all such main 
issues essential to the plaintiff’s cause of 
action or to defendant’s defense, must be 
submitted to the jury and answered by it, 
unless expressly waived. 


(The last two sections are an effort to 
avoid the confusion arising in the case 
of Citizens National Bank of Brown- 
wood v. Texas Compress Co., 294 S. W. 
331. There the Court, by McClendon, 
C. J., said, “In a trial by jury on special 
issues there must be an affirmative 
finding on every issue necessary to sup- 
port the judgment. The power of the 
judge to make findings where none are 
submitted or requested does not extend 
to independent grounds of recovery or 
defense, but only to incidental or sub- 
sidiary findings necessary to support 
the judgment in connection with the 
issues of fact submitted to and found 
by the jury. <A party may waive an 
issue upon which he relies for recovery 
or defense by not requesting its sub- 
mission. In such case the issue is 
treated as abandoned, and goes out of 
the case. There is no affirmative find- 
ing thereon, and the judge is not given 
the power to make such affirmative 
finding, merely because the opposing 
party, upon whom no duty in that 
regard rests, has not requested its sub- 
mission,” 

Therefore, the act is so framed that 


all main issues must be submitted to 
and answered by the jury, unless 
expressly waived. This is intended to 


compel counsel to state with exactitude 
recovery or defense 


the grounds of 
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relied upon. For example, in an action 
on the case for injuries caused by the 
careless operation of an automobile, 
there may be two or three counts. One 
is based upon excessive speed, one on 
failure to give a warning signal, and 
one on failing to drive upon the right 
side of the highway. Suppose the evi- 
dence only supports one of these 
grounds. Counsel should not be per- 
mitted to omit the submission of the 
other two grounds of liability, and then 
attempt to take advantage of that 
omission by declaring that the statute 
makes the finding in accordance with 
the judgment. It is thought better to 
provide for an express waiver of any 
main issue, upon which counsel do not 
intend to rely.) 

Sec. 27. Upon writ of error, certiorari, 
or other mode of review, the appellate 
court shall enter such judgment upon the 
findings of the jury and the aforesaid pre- 
sumed findings of the trial court upon 
omitted issues, if any, as the trial court 
should have entered, and render judg- 
ment for the party entitled thereto as a 
matter of law; or shall grant a new trial 


where the lower court should have 
granted the same, 
Sec. 28. No new trial shall be granted 


or judgment reversed, unless judgment 
according to the truth and right of the 
case cannot be ascertained from a consid- 
eration of the pleadings, the findings of 
the jury and the findings conclusively 
presumed on omitted issues, if any, and 
the evidence in the case. 


Will the Act Avail? 

Having now set forth a definite sub- 
stitute, or at least the embryo from 
which one may be developed, we come 
to the third question raised, namely: 
Will the substitute cure the existing de- 
fects? In discussing this the reader 
should constantly bear in mind that we 
mean the general method of special in- 
terrogatories, not necessarily the statute 
hereinbefore set out. It seems perfectly 
obvious that if the existing defects are 
inherent in general instructions and 
general verdicts, then to ask the ques- 
tion is to answer it. No longer can there 
be reversal of cases for erroneous in- 
structions, for there are none in such 
a system of procedure as special inter- 
rogatories. Likewise the principal eriti- 
cism of the general verdict, viz: its 
obseurity, is obviated, for in the verdict 
by special interrogatories we have a de- 
tailed story of what the jurors thought 
about every material issue in the case. 

But we are in danger of claiming too 
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much virtue for the proposed change in 
procedure. The real objection to the 
special interrogatory method is not that 
it fails to do precisely what it was 
created to do. It does remedy the old 
evils. The most critical objections to it 
are raised in the fourth question: Does 
it create new and greater (or equally 
great) evils than those eliminated? 

Professor Sunderland’? lists the ob- 
jections to special interrogatories, 
among others, as: (1) immaterial mat- 
ters may be included or material mat- 
ters omitted; (2) conclusions of law in- 
stead of conclusions of fact may be 
found; (3) evidentiary instead of ul- 
timate facts may be found; and (4) 
questions may be put to the jury in 
such form as to be uncertain, mislead- 
ing, or prejudicial. Even in listing 
these objections, he admits: 


“The real objection to the special ver- 
dict is that it is an honest portrayal of 
the truth, and the truth is too awkward a 
thing to fit the technical demands of the 
record.” 


With all due deference to Professor 
Sunderland, it is submitted that the 
objections he has raised (and if there 
were others he would doubtless have 
raised them) are theoretical, academic, 
and speculative. Certain things may be 
done or be omitted. Quite true, and the 
plaintiff may omit to prove a breach 
of the promise, although he has proved 
every other essential allegation of his 
declaration in assumpsit. Yet no one 
contends that this is the fault of pro- 
cedural system. Rather one employs 
another lawyer. So far as dealing with 
special interrogatories is concerned, 
there is less likelihood of mistake, error 
or omission for the plain reason that it 
is easier to ask questions concerning 
facts than to propound accurate state- 
ments of law. For example: P sues D 
for damages arising out of an automobile 
accident. Suppose there is no issue of 
contributory negligence. We ask the 
jury :" 

‘12Note 2, supra. 

13See Fox v. Dallas Hotel Co., 111 Tex. 461, 
240 S. W. 517 (1922), where the court said: 
“In submitting either negligence or contribu- 


tory negligence, special issues should be 
restricted to specific acts of negligence 


alleged and proven.” 
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“Did D drive his automobile at the 
time and place of the injuty, in excess of 
the speed limit?”’’ P 


“If so, was D’s act in so doing the 
proximate and direct cause of P’s in- 
juries?” 


Can there be anything uncertain, 
misleading, or prejudicial in those ques- 
tions? It may be contended that the 
jury knows how its answers will affect 
the verdict and the judgment of the 
Court, and therefore are prejudicial. 
If so, it is a simple matter to insert the 
provision of Section 8. 

An effort has been made in the 
statute hereinbefore submitted, to define 
material issues, and to provide that all 
of them must be submitted to the jury, 
unless waived. As coordinate with this 
provision it is also provided that issues 
which are not ‘‘main issues,’’ which 
are not submitted and not requested, 
shall be deemed found by the Court in 
such manner as to support the judg- 
ment. 


“An Honest Portrayal of the Truth” 


Suppose we have succeeded in ex- 
plaining to Mr. A (not a lawyer) the 
differences between general instructions 
and verdicts and answers to interroga- 
tories; and how certain evils may be 
eliminated. Suppose that Mr. A then 
asks, ‘‘What is the objection to inter- 
rogatories, if they accomplish these 
ends?’’ We then say blandly, ‘‘The 
real objection to the special verdict is 
that it is an honest portrayal of the 
truth.’’ 


What is really meant by such criti- 
cism is that, from a professional point 
of view, it breaks in upon the proced- 
ural system as a highly perfected, im- 
peceable order in which outward form 
is the chief consideration. That is, with 
the general verdict we have something 
complete and enigmatic within itself, 
embodying a final and conclusive answer 
which cannot be attacked, if properly 
rendered. Specifically, it satisfies the 
requirements of form admirably if, at 
the conclusion of a trial, the jury simply 
says, ‘‘ We find for the plaintiff.’’ There 
is an end of the matter. 


There are several answers to this ob- 
jection. Primarily, that it is largely 
psychological and deep-rooted by usage 
and prejudice. That it is not substan- 
tial'* is shown by the very evident suc- 
cess of the special interrogatories or 
**special verdict’’ in the three states 
which now employ the latter method. 
Again, we advert to the proposition that 
form should be of secondary considera- 
tion where it seriously hampers the ad- 
ministration of justice. 


Further eriticism will doubtless be 
fortheoming for less laudable and more 
subtle reasons. There will be lawyers 
to complain of the labor involved in 
preparing interrogatories. Yet it re- 
mains to be shown that it is harder 
to ask questions that to write law. 

But criticisms inspired either by in- 
dolence or avarice need not detain us 
long. The point is that in analyzing 
differences of opinion one should not be 
deceived by the elaborate rationaliza- 
tions of those prompted by self-interest. 

In conclusion it should perhaps be re- 
iterated that the writer has no delusions 
as to the perfection of the system here 
proposed in detail. Doubtless changes 
will be necessary, granting that at some 
future time it may be seen fit to adopt 
such a modification of our procedure. 
Valid criticisms heretofore unconsidered 
may interpose insurmountable obstacles. 
If so, the writer hopes that he will be 
the first to acknowledge their validity 
and cogency. The most important single 
factor is the attitude of approach.'® 
Mr. Glenn Frank, one of the clearest 

14In the Baxter Case, supra, note 10, the 
court said: “The object of a special verdict 
is solely to obtain a decision of issues of fact 
raised by the pleadings, not to decide disputes 
between witnesses as to minor facts, even if 
such minor facts are essential to and estab- 
lish, by inference or otherwise, the main fact. 
(Citing cases.) A strict compliance with this 
rule requires that the verdict be made up of 
sufficient questions to at least cover, singly, 
every fact in issue under the pleadings. If 
that could always be kept in view, the legiti- 
mate purpose of such a verdict in promoting 
the administration of justice would be uni- 
formly accomplished, and the opinion enter- 


tained by some that its use is harmful would 
cease to exist.’ 

15An interesting view upon the psychologi- 
cal aspects of legal reform is set forth by 
Hon. Joseph M. Proskauer, “A New Profes- 
sional Psychology Essential for Law 
Reform,” 14 Amer. Bar Assn. Jour. 121, 
March, 1928. 
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and shrewdest of contemporary ob- 
servers, has said: 


“TI am concerned only to insist that 
politicians, educators, and parsons, while 
their actions at any given moment must, 
in a marked degree, conform to the cus- 
tom of the time, should do their thinking 
about the future as if they had a clean 
slate upon which to write. Only so will 
they free their minds from some ruinous 
if respectable traditions.” 


Finally, the writer desires to express 
his sincere appreciation of the generous 


aid and unselfish cooperation of Mr. 
Thomas H. S. Curd; Honorable W. P. 
Stacy, Chief Justice of the State of 
North Carolina Supreme Court; Honor- 
able A. J. Vinje, Chief Justice of the 
Supreme Court of Wisconsin; and es- 
pecially to Honorable James W. Me- 
Clendon, Chief Justice of the Texas 
Court of Civil Appeals, Third District, 
whose painstaking efforts and wise coun- 
sel have been an unvarying source of 
inspiration. 


Should Court Advise Jury as to Facts? 


John H. Dennison, Esq., of the Denver Bar, 
is author of an article entitled Limitations of 
the Power of Courts in Instructing Juries, 
in which it appears that in Colorado the state 
judges have not summed up the testimony 
since adoption of an act prohibiting this prac- 
tice, in 1861.1. There is no question as to the 
actual practice, but a most serious question 
as to the state of the law. 

The territorial act of 1861 contained the 
following text: “The District Court, in all 
cases both civil and criminal, shall only in- 
struct the petit jury as to the law of the case.” 
Observe the word “only”. This text was re- 
enacted in 1868. But since 1877 the phrasing 
has been: “Before the argument is begun the 
court shall give such instructions upon the 
law to the jury as may be necessary, which 
instructions shall be in writing and signed by 
the judge.” 

Judge Dennison cites a number of decisions 
and concludes his discussion as follows: 

A synopsis of testimony as in Rose v. Otis, 
5 Colo. App. 472, 476, seems to be the same 
thing as “summing up,” 38 Cyc. 1653, and this 
seems to be expressly permitted; it would seem 
too that some prudent and restrained comment 
on the evidence would not justify a reversal, 
but, although we have no final decision on the 
point in this state and although no statute for- 
bids it, the impressions of the bench and bar 
are so strongly against the expression by the 
judge of his opinion as to the weight of evi- 
dence or as to the questions in the case that 
such expression would probably be held to be 
prejudicial error. 

But what reason is there against full discus- 


sion and expression of opinion by the Court? 
It is done in England, most of the courts in the 
East, and in the United States courts every- 
where. It is said to be arbitrary, but it is less 
so than many things which the Court does 
every day. 

An example of comment on the evidence so 
common as to go almost unnoticed is a direc- 
tion to disregard certain evidence, but this 
should, of course, be distinguished from com- 
menting on the weight of the evidence and 
from analysis or summing up. It is, however, 
a more arbitrary act than either of the other 
two, and so more subject to objection, yet it is 
neither more nor less than sustaining an ob- 
jection to evidence, which is a greater power 
than comment or expression of opinion. Yet 
the court can go beyond this and grant a non- 
suit or direct a verdict, and, more arbitrary 
yet, can set aside a verdict after it is rendered. 

With these great powers freely recognized 
as proper to be exercised, what sound objec- 
tion can there be to lesser ones along the same 
lines? 

The fundamental question in regard to this 
matter, as to all other matters in trials is: 
what will further a right decision? Now any 
twelve men, outside a jury box, seeking a cor- 
rect decision on any subject, would more surely 
reach it if they had the advice of an expert 
as to the evidence before them and the advan- 
tage of his trained powers of discrimination, 
analysis and logic. Why not, then, twelve men 
inside the box? 

Does anybody really believe that a jury is 
more likely to render a true verdict without 
the advice of the court than with it? Does 
any one believe that a jury in our federal court 
is less likely to reach the truth than in our state 
courts? 





Cost of Maintaining State Bar 
How much does it cost a state bar associ- 
ation to conduct the affairs of the bar in an 
aggressive manner, which includes all the 


iMr. Dennison was formerly Chief Justice of 
the Colorado Supreme Court. His article was 
published in “Dicta,” a very ambitious monthly 
journal published by the Denver Bar Associa- 
tion, which is one of the most active of all city 
bar associations. (March, 1929.) 


cost of disciplinary proceedings and the cost 
of publishing a first-class journal which aver- 
ages about forty pages per month? The 
California State Bar has figures derived from 
its first year’s experience. Actual operating 
expenses were about $60,000 and the further 
sum of $15,600 was spent as capital invest- 
ment. It is estimated that expenditures for 


the second year will be $56,720 and that this 
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can be met by the annual fee of five dollars 
per member, plus admission fees estimated to 
yield $4,000. 

It is impossible to gauge the cost of dis- 
ciplinary proceedings but this work is not 
expected to cost as much in any succeeding 
year as it has in the first year, when $10,000 
was so expended. Two offices are maintained, 
one in Los Angeles and one in San Fran- 
cisco. Over two thousand members are en- 
rolled in section work, and this involves ex- 
penses, although no such person receives any 
pay whatsoever. 

There are a few more than 10,000 mem- 
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bers in the California organization, thus ex- 
ceeding every other state more than one hun- 
dred per cent. 

In a less populous state dues of five dollars 
per member would permit of successful oper- 
ation, and the publication of a journal of 
reasonable size. It would be possible, how- 
ever, to spend a litthe more to advantage. 
In any event the members would be receiving 
vastly more for what they pay than can be 
possible under the accustomed system when a 
member who is unable to attend the annual 
meeting gets nothing but a report of proceed- 
ings through the entire year. 


Ohio Tackles Justice Court Problem 


Carefully Worked Out System of Magistrates Under Supervision of 
Responsible Judge Likely to Suffer From Bitter 


Fight Between 


Since the case of Tumey v. The State of 
Ohio was decided in 1926, by the U. S. Su- 
preme Court, public attention in Ohio has 
been directed to the inferior courts of the 
state, and in the cities particularly there has 
been considerable agitation to abolish the 
justice of the peace court as it now stands. 
This is not a new state of mind as these 
courts have been losing favor over a long 
period of years. The Tumey case which held 
that a magistrate having a direct pecuniary 
interest in the assessment of a fine could not 
lawfully try an accused person, crystallized 
public sentiment in the matter. 

Abuses in the administration of liquor and 
traffic cases called forth protests from time 
to time and added support to the growing 
realization that the old time justice of the 
peace had outlived his usefulness. Prohibi- 
tion and mass production, with its car for 
every home, served to quicken the movement. 
In the cities the municipal court movement 
corrected the situation. But it was unable 
to prevent continued abuses immediately out- 
side of the city. As Ohio has a considerable 
number of populous cities the problem be- 
came increasingly aggravating. 

A principal reason for discontent lay in 
the fact that a justice was dependent for 
his fee upon the conviction of the accused 
person. Under the prohibition law the prac- 
tice with a fee for every conviction could 
be made very lucrative if the volume of con- 
victions was large. The municipal court 
eliminated the justice in the city so the jus- 
tice outside of the city, whose jurisdiction 
was co-extensive with the county in criminal 
matters, reaped the harvest. He went into 
the city, made arrests, took respondents out 
to his court and fined them the limit. 

In Cuyahoga County [which includes Cleve- 


Wets and Drys 


land] the justices in outlying townships were 
particularly active, hiring large squads on a 
commission arrangement and sending them 
on flying forays into the city of Cleveland 
where wholesale arrests were made. This was 
a travesty on justice. In 1925 Senator Bender 
of Cuyahoga County introduced a bill in the 
legislature which would have limited the 
jurisdiction of the justice to his own town- 
ship. This measure failed as did several 
others. The Tumey case heartened the move- 
ment to correct the situation and dispelled 
the suspicion held in some quarters that criti- 
cisms made of the justice’s court were made 
with an unfriendly attitude toward the pro- 
hibition law itself. This confusion of the 
issue that has existed in Ohio has done much 
to retard an honest over-hauling of our in- 
ferior court machinery. 


The next step after the Tumey case was 
the Marshall bill. This bill was designed to 
restore criminal jurisdiction to the inferior 
courts. The Tumey case deprived them of 
this and particularly in liquor violation cases. 
The Marshall bill resulted in a bitter fight. 
The Anti-Saloon league pushed it to the ex- 
treme and its opponents, led by Senator George 
3ender of Cleveland, Attorney General Ed- 
ward C. Turner, and Senator Paul Herbert of 


Columbus, were equally vigorous. They or- 
ganized the Constitutional Government 
League which fought the Marshall bill so 


effectively that when submitted on referendum 
in November, 1927, it was defeated by 400,- 
000 majority. 


Magistrates’ Fat Fees 


That the unwholesome condition found in 
some justice’s courts is not confined to liquor 
cases in Ohio or anywhere else is obvious 
enough if we observe the operation of the 
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fee system in traffic cases. For example, in 
March, 1927, just a short time after the 
Committee on Judicial and Legal Reform of 
the Ohio State Bar Association were con- 
demning these abuses in liquor cases, a meet- 
ing at Springfield, Illinois, of legislators and 
representatives from various Illinois cities 
were concerning themselves with the traffic 
angle. 

The Chicago Motor Club presented figures 
on Cook County, collected as a result of the 
speed trap campaigns of 1926, in which it 
was estimated that $700,000 in costs alone 
were paid by Chicago motorists. It was 
shown that although Chicago had 365,000 
vehicles and the rest of the county only 
100,000, there were 175,000 arrests in the 
county and only 145,000 in Chicago. In Chi- 
cago for every 100 arrests, 2 were fined; 
in 78 country towns for every 100 arrests, 15 
were fined. It was inferred from these fig- 
ures that an alleged traffic violator was much 
more liable to be found guilty and fined when 
the judicial officer trying his case was on a 
fee basis. 

In a conference shortly after that meeting, 
the secretaries and managers of 862 motor 
clubs affiliated with the American Automo- 
bile Association reported that owners of auto- 
mobiles pay from $50,000,000 to $75,000,000 
a year in fines and assessments for alleged 
traffic violations. Attorneys for the motor 
clubs estimated that a large part of the fines 
resulted directly from the operation of the 
fee system. Convinced of its undesirable 
character, the attorneys of the automobile 
clubs in special session adopted resolutions to 
take every possible step to break up the jis- 
tice of the peace court and the fee system. 
(Chicago Tribune, April 17, 1927.) 

This angle of the case against the justice 
is given some consideration in Ohio but the 
greater part of the criticism levelled against 
him is in connection with liquor cases. This 
over-emphasis of his role in liquor cases and 
the under-emphasis of his role in the less 
controversial field of traffic cases may have a 
decisive influence in determining whether the 
proposal to establish a uniform system of in- 
ferior courts in Ohio will receive legislative 
approval. 

The proposal comes from the Ohio State 
Bar Association. On January 28, 1927, its 
Committee on Judicial Administration and 
Legal Reform made a report severely con- 
demning the justice of the peace. It did not 
feel that it was wise, from a historical or 
practical viewpoint, to abolish the office com- 
pletely. It was of the opinion that most of 
the existing evils could be corrected by cur- 
tailing the jurisdiction of the justices to the 
political subdivision from which they were 
elected. The committee recommended that 
this change be made. 
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This was disregarded and two days later 
the committee was charged with reconsider- 
ing the whole matter. The Association then 
adjourned. At the July meeting of the As- 
sociation it was brought up again. This time 
it was voted that the question of the inferior 
courts and the justice of the peace particu- 
larly be referred to a special committee of 
five for decisive action. The committee was 
to put its recommendations into final form 
and secure their adoption by the legislature 
if possible. 

On June 19, 1928, after almost a year of 
study, the committee reported a bill to create 
a rural court in each of the several counties 
of Ohio. This court is to be a court of record 
and succeed in the main to all the powers, 
duties, and jurisdiction of the old justice of 
the peace. It is to consist of a judge and 
one or more magistrates depending on the 
population of the county. 

Each county is to make a rural court dis- 
trict and each magisterial district is to have 
a magistrate. The rural court is located at 
the county court house unless the county 
commissioners , provide some other place. 
However, when the convenience of the parties 
or the ends of justice require it the rural 
judge may hold court anywhere in the dis- 
trict. 

The judicial administration of the county 
is made flexible by virtue of the power the 
rural judge has to assign magistrates to other 
magisterial districts. Of course the magis- 
trate is primarily an officer of his own dis- 
trict and will not be moved about‘ unless the 
ends of justice demand it. If speedy and 
expeditious trials are prevented because of 
a crowded docket, the rural judge may require 
the magistrates to hear any case he may as- 
sign to him. He may also assign cases filed 
in one magistrate’s court to be heard by an- 
other magistrate, or in another magistrate’s 
court. This centralization of control is a 
decided gain over the old justice system. 

Improvements are made also in the matter 
of qualifications. Under the new law the 
judge of the rural court is required to be a 
lawyer of at least three years’ standing. He 
is required to devote his full time to the 
office. That legal training in itself is no 
guarantee of competence has been frequently 
remarked, but certainly no other requirement 
goes so far toward securing competence. The 
magistrate, on the other hand, is not required 
to be a lawyer. The term of office in both 
cases is for four years. The salary of the 


official is to be determined on a population 
basis, the exact sum being left to the dis- 
cretion of the legislature. 

As to officers of the court, the rural judge 
is given the power to appoint a bailiff who 
holds office at the pleasure of the court. 
Constables in the rural judicial district are 
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made ex-officio bailiffs. Each magisterial dis- 
trict has constables appointed by the magis- 
trate with the approval of the rural judge and 
the prosecuting attorney. Some objection has 
been made to the appointive method of select- 
ing constables on the ground that it makes 
for too great a community of interest be- 
tween the judge and the constable. It is also 
criticized as making it possible for the judge 
to build up a political machine. Adjustments 
in this and other provisions by the legislature 
may be expected in the event of the adoption 
of the measure. 


Bitter Fight Impends 


As noted the rural judge will have the 
same powers and jurisdiction as possessed 
by the justice of the peace. In criminal 
cases his jurisdiction will be co-extensive with 
the county. In civil cases his jurisdiction will 
be co-extensive with the rural judicial dis- 
trict. The magistrate’s jurisdiction in civil 
cases will be co-extensive with the magis- 
terial district. In misdemeanor cases not in- 
volving imprisonment the rural judge and 
magistrate are given final jurisdiction. Where 
imprisonment is a part of the penalty the 
magistrate is to have only an examining juris- 
diction. 

In civil actions rural judges and magis- 
trates have jurisdiction for the recovery of 
sums not exceeding $200, and concurrent 
jurisdiction with the Common Pleas Court in 


sums over $200, and not exceeding $500. This 
feature would serve to lighten the docket of 
the Common Pleas Court when that docket 
is overcrowded. 

So much for the committee’s proposal. 
Copies of this bill were sent out to members 
of the Bar Association and the matter was 
discussed thoroughly by the members when 
the committee reported. At that time it was 
decided that the committee should work over 
again several of the provisions of the pro- 
posal. The Bar Association then took no 
further action. 

The proposal was not presented this year 
to the legislature as the time was not deemed 
ripe. That it will be brought forth in more 
complete form for legislative consideration in 
the near future is quite probable. That it will] 
meet opposition is no less certain. 

First it will have to take its chances of be- 
coming the bone of contention in a Wet-Dry 
fight; then it will meet the vigorous opposi- 
tion of those who believe it an additional 
burden to a tax weary people. Whatever the 
opposition the measure will have to face, it 
is an encouraging condition that we find in 
Ohio. There is at least a definite attempt well 
under way to improve conditions in the justice 
court. 

—F, R. Aumann, 
Department of Political Science, 


Ohio State University. 


Bar Associations Need Journals 


Lawyers who are able to attend their state 
bar association meetings derive sufficient re- 
wards for the time and money expended. But 
always there are more than half who do not 
attend, and it must be presumed that their 
reasons are sufficient. What can the non- 
attending members derive from the association 
and what can they do to increase its useful- 
ness and prestige? Their only contact is a 
cold record of proceedings which is often 
not obtainable until Several months after the 
meeting. 

There can be no doubt that every state as- 
sociation should publish a journal. Without 
such a means for intercommunication no as- 
sociation can reach a maximum usefulness. 
As a means for developing professional opin- 
ion a journal is worth far more than an an- 
nual meeting. 

It is easy to presume three objections, and 
to answer them. (1) There is an abundance 
of material always available. What can a 
lawyer know of his bar association if he re- 
ceives no other periodical than advance 





iThis scheme of local courts is very similar 
to the Ontario plan, and to the plan set forth in 
the Model State-wide Judicature Act sponsored 
by the American Judicature Society. 


sheets of the reporter and one of the leading 
law reviews? Outside of these there is a 
considerable amount of news about associ- 
ation activities; there is news concerning de- 
partments of state government; there are 
opinions on vital topics set down by specially 
informed members. (2) The secretary 
should not assume that publication of a jour- 
nal by his association will place an added 
burden upon him. This is a field of endeav- 
or that always attracts talent and there al- 
ways are members ready to serve on an edi- 
torial committee. (3) A bar journal is not 
an expense, but a source of income. It is a 
source of income in bringing in new mem- 
bers and holding them after they have joined. 
It is the catalytic agent that promotes activ- 
ity on the part of all the other agencies of 
the state bar. Once tried it is found indis- 
pensable. A start can be made in a very mod- 
est way and at slight expense. In one state 
the monthly journal is usually of but eight 
pages measuring about six by nine inches, 
and yet it contains much valuable informa- 
tion. An association should communicate 
with members at least four times a year and 
its journal can begin as a mere bulletin of 
formal events issued quarterly, with slight 
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added expense. As it is seen to meet a need it 
can be expanded and issued more frequently. 
Twenty-four pages of law book size would 
make a very respectable journal, which might 
well be issued six times a year, being ex- 
panded for the advance printing of commit- 
tee reports. 

This article is promoted by receipt of new 
publications recently from the Minnesota, 
New York and Wisconsin state bar associ- 
ation. States earlier in the field, which now 
come to mind, are Alabama, California, Con- 
necticut, Illinois, Indiana, Michigan and 
North Dakota, and there are probably others. 
The movement began through co-operation 
with law school reviews, notably in Michigan 
and Minnesota. This is advantageous in giving 
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every member of the state bar a scholarly 
magazine, but it has disadvantages. It does 
not afford opportunity for the publication of 
a considerable amount of ephemeral but im- 
portant matter. In Minnesota the bar found 
its own inexpensive, informal, little sheet 
needed notwithstanding its arrangement with 
the excellent Minnesota Law Review. In 
Oregon and Washington the law school re- 
views do a great deal to supply the need of 
their state bar associations. But the success 
of the California State Bar Journal proves 
the need ultimately for a separate association 
organ. A law school review is primarily con- 
cerned with critical articles while a bar as- 
sociation journal, aside from current news, 
should specialize in constructive articles. 


Two Guiding Principles for Lawyers 


Two great principles which serve to dignify 
the work of the lawyer and serve as an in- 
spiration and guide have emerged in the 
last few years. While these principles are 
fundamental it is nevertheless true that they 
have not been clearly revealed until recently. 
The first is best presented by quoting from the 
address of Mr. Josiah Marvel, who, as vice 
chairman, presided over the 1926 meeting of 
the Conference of Bar Association Delegates. 
Mr. Marvel said: 

“We need a greater development of self 
consciousness on the nart of the American 
bench and bar—a self consciousness based 
upon our responsibility as a class. We must 
recognize that we constitute one of the three 
departments of American government. We 
must recognize that the judicial department 
of government was created by the whole 
people for the purpose of supplying the ma- 
chinery of government for the administering 
of justice under the laws for the whole 
peoole. 

“We must recognize that we have not 
been made a part of this machinery as at- 
torneys at law simply for the purpose of 
furnishing us with a means of livelihood. 
We have been given this special privilege 
under obligations not only to a particular 
court or to a particular client but as well 
to the whole people, from whom either di- 
rectly or indirectly our business and privi- 
lege comes. 

“When we recognize that we are the ju- 
dicial department of government, when we 
recognize our responsibility as a class in 
charge of that department, when we each 
recognize our responsibility as an individual 
in that class, then we will have laid the 
foundation for progress in legal learning 
and character and in professional ideals and 
duties. Then we will have laid the founda- 


tion for assuring the people of our good 
faith and earnestness of purpose. 


Then and 


not till then may we expect the people through 
their other departments of government to 
accept our judgment and follow our advice 
in those things that appertain to the adminis- 
tration of justice. 

“Under the inspiration of this annual meet- 
ing, let us rededicate ourselves to the cause 
of American justice.” 

The second principle was apparently first 
enunciated by Mr. Julius Henry Cohen, who 
at the time was addressing a meeting of the 
Conference of Bar Association Delegates. It 
is briefly stated thus: since the privilege of 
counselling clients and representing them in 
court is reserved to the bar, there follows 
naturally a responsibility on the part of the 
bar for seeing that the judicial branch of 
government affords efficient service. This is 
both an individual and a collegiate responsi- 
bility. In any broad way the duty must be 
discharged by and through the entire bar by 
improving all the agencies of justice. The 
ever present individual duty of the lawyer 
is thus seen to be the duty to contribute his 
share to the efforts and activities of the pro- 
fession. The irreducible obligation is to help 
support the organized bar as the only agency 
through which the more significant parts of 
the work can be accomplished. 





A Correction 

In an article concerning the Common Pleas 
Courts of Cincinnati and Cleveland in our 
April number, in which the great superiority 
of the organization in the Cleveland court 
was emphasized, there was an error which 
needs correction. Where we referred to “the 
brilliant achievements of the Common Pleas 
Court in Cincinnati” we obviously intended to 
say Cleveland. Doubtless the time is not 
distant when Cincinnati judges will act on 
the advice of bar leaders, follow the example 
set by the Cleveland court, and reap like 
benefits. 
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Equity vs. Jury 

**T have spoken of the civil jury. I 
shall content myself with the statement 
of my personal convicfion that no more 
persistent barrier to the achievement of 
a just result could be conceived by a 
malignant enemy of mankind, than the 
civil jury system as administered in 
practice. We hamper it as a popular 
tribunal by limiting the evidence which 
it may consider, and by instructing it 
unintelligibly concerning the law which 
it is to apply. Then we let its unedu- 
cated prejudices produce the results, 
and point to them with superstitious 
pride, while we erect alongside of it, 
another system, that of equity, in which 
the worshipped jury plays no ealeu- 
lable part. Yet with a straight face, 
and with a legal mind apparently all 
unconscious of inconsistencies, we praise 
both systems as having an equal claim 
to our admiration.’’ 

Charles A. Boston, 

in the Annals of the American Aecad- 

emy. 





U. S. SUPREME COURT 
SERVICE 


A Factor in the Efficient Administration of 
Justice 
During the 1928 term, the Supreme Court 
held that in proceedings for contempt for 
disobedience of a turnover order, the bankrupt 
may not introduce facts antedating the order, 
as evidence of his inability to comply there- 
with; also, that the decision holding the bank- 
rupt in contempt need not be based on proof 
beyond a reasonable doubt. 
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While this case was pending for decision, 
the Circuit Court of Appeals, in an elaborate 
opinion, decided a similar case. After the 
Supreme Court rendered its decision, but be- 
fore it appeared in the regular reports, counsel 
for the bankrupt filed a petition for a writ of 
certiorari without mentioning or distinguish- 
ing the recent decision of the Supreme Court. 
Of course, the petition was denied. 

It is evident that the use of the U. S. Su- 
preme Court Service would have saved un- 
necessary work on the part of the Circuit 
Court of Appeals, in writing its opinion, on 
the part of counsel in writing the petition and 
brief, and on the part of the Supreme Court 
in passing on the petition. 

On the other hand, another Federal judge 
had a similar decision pending before him. 
Counsel called his attention to the recent de- 
cision of the Supreme Court in the above case, 
aid the judge was able to dispose of the case 
speedily. 

Recently, a Federal judge was troubled with 
the sufficiency of an indictment before him. 
Counsel in the case did not know whether the 
question had been disposed of by, or was 
pending before, the’ Supreme Court. After 
much research on the question, the judge com- 
municated with the Legal Research Service, 
and he was furnished with information con- 
cerning two cases which were then pending 
before the Supreme Court on that question. 

The use of the U. S. Supreme Court Service 
by the bar and the bench will undoubtedly 
eliminate many of the conflicts in the decisions 
of the courts, and will eliminate a great deal 
of unnecessary work both on the part of the 
courts and the bar. 

The Legal Research Service* wishes to an- 
notince that the U. S. Supreme Court Service 
for the October Term, 1929, will begin on 
or about July Ist and will give current in- 
formation on all the cases filed in the Supreme 
Court during the summer months. Price of 
the Service, $40,00. [ Adv. ] 
Building, 


*Bliss Washington, D. C. 
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